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These Guiding Drafts are part of the plan of the Government of the Republic of Cyprus, pursuant to the
Economic Adjustment Programme (EAP) (ended in March 2016), to reorganize and improve the
Cypriot judicial system. The Supreme Court of the Republic, with the support of the Structural Reform
Support Service (SRSS) of the European Commission, is undertaking an ambitious programme of
reforms to improve the judicial system, focusing in particular on four areas: court operations, judicial

training, E-Justice and the reform of the Civil Procedure Rules (CPR).

The current Cypriot rules were based on the Rules of England and Wales that were in force when Cyprus
gained independence. There has been minimal revision to the Rules since 1958, with the exception of
the 2016 amendments to Orders 25 and 30. The Rules were identified as a major cause of delay and a
significant barrier to efficiency in the Cypriot judicial system. The need for radical amendment to these
rules was acknowledged as far back as the Pikis Report in 1989.

Following the June 2016 Report on the Operational Needs of the Courts and Other Related Issues, the
Supreme Court proposed a full review of the CPR as an important and distinct exercise within the wider
reform project. In consultation with the SRSS of the European Commission, a request for technical
assistance to support an in-depth review of the Rules was made in March 2017. The Institute of Public

Administration (IPA), Dublin, was appointed to undertake this work.

A scoping mission took place in the Supreme Court in Nicosia from 3rd - 4th May 2017. The scoping

team included:

e The Rt. Hon. Sir Martin Moore-Bick, Retired Appeal Court Judge, England.
e Ms Finola Flanagan, formerly of the Office of the Attorney General, Ireland.
e Mr Nathy Walsh, IPA, Ireland.

e Eirini Georgiopoulou, Policy Officer, SRSS.

The mission was undertaken to examine the main issues underlying the request to the IPA and to
propose terms of reference for a review of the CPR. All the stakeholders consulted during the scoping
mission confirmed the urgent need for reform of the existing Rules, which were identified as having a
detrimental impact on litigation practice and case management. All stakeholders agreed that the best
starting point for any review would be the existing Civil Procedure Rules for England and Wales, and

that these rules should be adapted to take account of Cypriot practice, culture and customs.



Following the scoping mission, terms of reference for the project were agreed in December 2017. An

Expert Group was appointed to undertake the work, comprising:

The Rt. Hon. Lord Dyson
Mr David di Mambro

Ms Finola Flanagan

Dr Marcos Dracos

Dr Michael Mulreany
Mr Nathy Walsh

Mr Hugh O’Donnell

Mr George Erotocritou - former Judge of the Supreme Court - has been a key driver of the reform

process and provided invaluable assistance to the Expert Group throughout the project. Mr Erotocritou

is also the Cypriot Project Manager for all EU funded Court Reform projects.

It was agreed at the outset that the review of the CPR would involve the following three stages:

Stage 1 - Expert Review Report.
Stage 2 — Guiding and supporting the drafting of Rules of Civil Procedure
Stage 3 — Implementation (this will be a matter for the Supreme Court and Rules Committee

and is not a part of this project).

The three stages are developed in more detail in section 1.3 below.

As before, all stakeholders have agreed that, given the close historical legal ties with the UK, the best

starting point for any review is the current version of the Civil Procedure Rules for England and Wales,

which should be adapted to take account of Cypriot practice, culture and customs. It was agreed that

the review will be carried out by:

An analysis of the Civil Procedure Rules of England and Wales, with a view to identifying at a
high level those elements appropriate for adoption as Rules of Procedure for the Supreme Court
of Cyprus.

Guiding and supporting the Rules Committee in drafting a set of Rules of Civil Procedure in

English for presentation to the Supreme Court of the Republic of Cyprus.



Ultimately, the overriding objective of the reform of the CPR is to enable the courts to deal with cases

justly and at proportionate cost. This objective will be incorporated at the very beginning of the Rules.

The reform of the CPR involves the following three stages.

1. Stage 1 - Expert Review Report — Rules 1-89: This stage involved the Expert Group producing
a report on the appropriate changes to be made to the Rules. A draft report was forwarded to
the Rules Committee on 27 April 2018 for their consideration. It formed the basis for meetings
with the Rules Committee on 8 May 2018. The Rules Committee provided comments on the
draft report to the Expert Group on 22 May 2018. In the light of those comments, the Expert
Group reviewed and amended the draft report for submission to the Rules Committee and public
consultation. Public consultations were held in Cyprus from 15 June 2018 to 13 July 2018.
Feedback was analysed and discussed with the Rules Committee on 31 July 2018 and
agreement reached to proceed to Stage 2.

2. Stage 2 — Guiding and Supporting the Drafting of a Set of Rules of Civil Procedure for
Presentation to the Supreme Court: it was agreed the Expert Group would first prepare guiding
drafts for consideration by the Rules Committee. These drafts were considered a humber of
times by the Rules Committee, culminating in the accompanying Guiding Drafts.

3. Stage 3 — Implementation (not covered by this project): This stage will involve translating the
rules into Greek, the provision of appropriate training and briefing and the implementation of
the Rules on a transitional basis. Responsibility for this stage rests with the Supreme Court and
does not fall within the remit of the work of this current IPA project. Stage 3 will also include

certain rules (such as those relating to appeals) which will require legislation.



Cyprus is undertaking a programme of reforms to improve its judicial system. Problems with that
system were highlighted by the Country Report 2017 (European semester) first published after the end
of the Economic Adjustment Programme in March 2016 and reiterated in the Country Report 2017. A
Country Specific Recommendation, adopted by the European Council in 2016, asked Cyprus to

"Increase the efficiency and capacity of the court system and reform its civil procedure law".

The EU Justice Scoreboard? shows that while Cyprus’s perceived judicial independence is higher than
in other Member States, efficiency remains a serious challenge. The length of proceedings and backlogs
in civil and commercial cases are amongst the highest in the EU. Lasting inefficiencies in the judicial
system have been the subject of national dissatisfaction for some time. Delays of up to four years in
Courts of First Instance and further delays of up to five years on appeal have led to a situation where
the State, following a decision by the European Court of Human Rights, was required to pay damages
to citizens affected by those delays.?

In 2014, the Cypriot government started implementing measures aimed at improving the efficiency of
the judicial system. A report, prepared under the leadership of Mr George Erotocritou, at the time a
Judge of the Supreme Court, explored the major operational needs of the courts and the problems in the
judicial system. It was published in June 2016* and was provided to the European Commission. A
successful request was then made to the SRSS of the European Commission for technical assistance to
support an in-depth review of the courts’ operations and the development of reform plans. The IPA
was selected, with prior agreement of the Supreme Court representatives and the European
Commission, to support the Supreme Court of Cyprus to undertake this review. In January 2017, Mr

Erotocritou was appointed Director of Court Reform and Judicial Training.

During a scoping mission for the main courts project held in February 2017 serious concerns were
identified with the Rules of Civil Procedure. It quickly became very clear that a separate project to
reform these Rules was required. A scoping mission for this Civil Procedures Rules project was
undertaken from 3-4 May 2017. Terms of reference were agreed in December 2017. An Expert Group,

under the leadership of Lord Dyson, visited Cyprus in January 2018 to commence this separate project.

1 Extract IPA document 27/6/17

2 The EU Justice Scoreboard is an information tool which is published annually by the European Commission, which
provides objective, reliable and comparable data on the quality, independence and efficiency of national justice systems.
3 Case "Mavronichis v. Cyprus, 47/1997.

4 See “Report of the Supreme Court on the Operational Needs of the Courts and Other Related Issues”, June 2016,
hereafter referred to as the Erotocritou Report 2016.



The need for radical amendment of these Rules has been acknowledged for a long time, as far back as
the Pikis Report in 1989. Attempts to reform the Rules have been made, but they have not been

particularly successful. Amendments, in effect since 2016, have been made to Orders 25 and 30.

It was the unanimous view of all the stakeholders consulted that the Rules are a major contributory
cause of delay and inefficient litigation practice and case management. That there is an urgent need for
a complete reform of the Rules is not in question. The revised Rules must enhance the managing role
of the judge in the judicial process and provide for the more efficient use of judicial time. There is also

a need to have a permanent committee to continually monitor and review the Rules.

Judges see changes to the Rules as an important element in the process of reform but agree that such
changes have to be accompanied by wider structural, administrative, cultural and behavioural reforms,
including changes in judicial practice and the manner in which litigation is conducted. There is a
consensus that the Rules need to empower judges, that they should be as simple as possible to apply
and that they should restrict opportunities to abuse judicial processes. There is consensus that the Rules
should facilitate better case management, reduce the number of interlocutory applications and institute
pre-action protocols of the kind used in England and Wales. They should provide judges with the power
to refuse to grant extensions of time (particularly where extensions are likely to affect the trial date); to
refuse to approve consent orders; to allow them greater discretion over matters such as the calling of
witnesses, particularly expert witnesses; and to require payment of costs in unsuccessful interlocutory
applications (the “pay as you go” principle). In short, the new Rules will allow and encourage judges
to manage and control litigation justly, at proportionate cost and more speedily and efficiently than is

possible under the existing Rules.
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The project was funded by the European Union via the Structural Reform Support Programme and
implemented by the Institute of Public Administration, Dublin, in cooperation with the European

Commission's Structural Reform Support Service (SRSS).



Foreword

I am pleased to enclose Guiding Drafts for new Civil Procedure Rules in Cyprus.

These Guiding Drafts are part of the wider plan of the Government of the Republic of Cyprus pursuant
to the Economic Adjustment Programme (EAP) (ended in March 2016), to reorganize and improve the
Cypriot judicial system.

The Supreme Court of the Republic, with the support of the Structural Reform Support Service (SRSS)
of the European Commission, is undertaking an ambitious programme of reforms to improve the
judicial system, focusing in particular on four areas: court operations, judicial training, E-Justice and

the reform of the Civil Procedure Rules.

In pursuit of this objective, the Supreme Court appointed Mr George Erotocritou - former Judge of the

Supreme Court — as Director of Court Reform to direct and manage the reform process.

Following the June 2016 Report on the Operational Needs of the Courts and Other Related Issues, the
Supreme Court proposed a full review of the CPR as an important and distinct exercise within the wider
reform project. In consultation with the SRSS of the European Commission, a request for technical
assistance to support an in-depth review of the Rules was made in March 2017. The Institute of Public

Administration (IPA), Dublin, was appointed to undertake this work.

Following a scoping mission, terms of reference for the review project were agreed in December 2017.
An Expert Group was convened to advise on the new rules and | was appointed to lead the review

project and Chair this group.

The Expert Group worked closely with a newly convened Cypriot Rules Committee and engaged in a
wide public consultation process. The Supreme Court appointed Mrs Persefoni Panayi, Justice of the
Supreme Court as President of the Rules Committee, which comprised representatives from the various

strands of the Cypriot Justice System.

The Expert Group is grateful to Justice Panayi and the Rules Committee for their thorough and detailed
engagement and the insights and wise counsel that they have provided to enable the Expert Group to
develop these guiding drafts. The Expert Group is also very grateful to Mr Erotocritou for his time and

commitment to this Project.



On behalf of the Expert Group, | would also like to thank the Supreme Court, the Bar Association of
Cyprus, the SRSS of the European Commission and all those who participated in and contributed to the

project and the consultation process.

In preparing these Guiding Draft Rules, the Expert Group has sought to ensure they meet the needs of
the Cypriot Courts and the key stakeholders in the judicial system. The fundamental objective of the
new rules will be to enable the courts to deal with cases justly, at proportionate cost and more speedily
and efficiently than is possible under the existing Rules. This objective will be achieved by the
introduction of a reformed civil procedure system in which the judges will be able to take control of

case management.

We know these Guiding Drafts will be further refined and developed as they are steered by the Rules

Committee and Supreme Court through various processes of consultation and implementation.

We wish all involved every success in this endeavor.

The Rt. Hon. Lord Dyson
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REPUBLIC OF CYPRUS
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Drafting Note
Throughout this document, ‘Drafting Notes’ appear. The text is in bold, boxed, and headed
‘Drafting Note’. These are not part of the rules but rather are notes for the readers of these

Guiding Draft Rules.
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Part 1

Overriding objective

1.1
(1)

12
(1)

()

13
(1)

1.4
(1)

15
(1)
()

Citation
These Rules of Court may be cited as the Civil Procedure Rules of 2019.

The overriding objective
These rules are a procedural code with the overriding objective of enabling the court to deal
with cases justly and at proportionate cost.
Dealing with a case justly and at proportionate cost includes, so far as is practicable:
@ ensuring that the parties are on an equal footing;
(b) saving expense;
(©) dealing with the case in ways which are proportionate:
Q) to the amount of money involved;
(i) to the importance of the case;
(iii)  to the complexity of the issues; and
(iv) to the financial position of each party;
(d) ensuring that it is dealt with expeditiously and fairly;
(e) allotting to it an appropriate share of the court's resources, while taking into account
the need to allot resources to other cases; and
0] enforcing compliance with rules and orders.

Application by the court of the overriding objective

The court must seek to give effect to the overriding objective when it:
@) exercises any power given to it by the rules; or

(b) interprets any rule,

unless any enactment or rule, provides otherwise.

Duty of the parties
The parties are required to help the court to further the overriding objective.

Court's duty to manage cases

The court must further the overriding objective by actively managing cases.

Active case management includes:

@ encouraging the parties to co-operate with each other in the conduct of the proceedings;

(b) identifying the issues at an early stage;

(c) deciding promptly which issues need full investigation and trial and accordingly
disposing summarily of the others;

(d) deciding the order in which issues are to be resolved,

(e) encouraging the parties to use an Alternative Dispute Resolution procedure if the court
considers that appropriate and facilitating the use of such procedure;

(" helping the parties to settle the whole or part of the case;

(0) fixing timetables or otherwise controlling the progress of the case;

12



(h)

(i)
@)
(k)
(1

considering whether the likely benefits of taking a particular step justify the cost of

taking it;

dealing with as many aspects of the case as it can on the same occasion;

dealing with the case without the parties needing to attend at court;

making use of technology; and

giving directions to ensure that the trial of a case proceeds quickly and efficiently.

13



Part 2

Application and interpretation of the rules

2.1 Application of the Rules

1) These rules apply to all proceedings in the District Courts when exercising civil jurisdiction.

2 Except to the extent that any enactment, or rule provides otherwise, these rules do not apply to
proceedings before other courts, or to proceedings before the District Court when it does not
exercise civil jurisdiction.

2.2 The glossary

@ The glossary in 2.3 is a guide to the meaning of certain legal expressions used in the rules, but
is not to be taken as giving those expressions any meaning in the rules which they do not have
in the law generally.

2.3 Interpretation
@ In these rules unless provided otherwise or the context otherwise requires:

“Alternative Dispute Resolution” means the procedure for settling disputes, including negotiation,
mediation or arbitration, without litigation;

“‘bailiff”” means any person lawfully authorised to execute the process of the court;
“‘cause’’ includes any claim or other proceeding between a claimant and defendant;

“child” means a person under the age of eighteen years but does not include a married person who is
under that age;

Drafting Note

The Expert Group notes that the Rules Committee is of the opinion that for the sake of clarity a
definition of “claim” should be in the CPR. However, the Expert Group is reluctant to define a
claim as it has a very wide meaning and indeed it should have the widest possible meaning. Not
defining it allows for it to have this wide meaning. The natural and ordinary meaning of a claim
can be read widely, it includes e.g. assertion of one party against another under a pre-action
protocol. To define ‘claim’ here would narrow the meaning of it.

“claimant” means a person who makes a claim,;

“‘counterclaim’” means a claim brought by a defendant in response to the claimant’s claim which is
included in the same proceedings as the claimant’s claim;

“‘court”” means the District Court having jurisdiction and competence under the law for the time being
in force, and includes any one or more of the judges thereof whether sitting in court or in chambers;

14




“court officer” means the Registrar or a member of the court staff (including staff of the court registry)
duly authorised,;

“court order” includes an order from the court in any form whatsoever including a direction;
“‘days’’ does not mean clear days unless expressly stated to be such;
“defendant” means a person against whom a claim is made;

“filing”, in relation to a document, means delivering it to the appropriate court registry and being
accepted by the registry by being stamped as ‘‘filed’’;

“judge” means a judge of any court in so far as he or she has jurisdiction or competence under the law
for the time being in force;

“advocate” means, a person entitled to practice law in the Republic pursuant to the Advocates Law
Cap. 2;

““matter’’ includes every proceeding in court not in a cause;
"Registrar " means the registrar of the court and includes an assistant registrar attached to the court;
“personal injuries” includes any disease and any impairment of a person's physical or mental condition;

“Personal Representative” means the executor or administrator of the deceased’s estate or the
administrator of the estate of the incapacitated person appointed to act as such;

“Republic” means the Republic of Cyprus;

“Set Off” means a pleading by way of defence to the whole or part of a Claimant’s claim, whereby the
Defendant claims a liquidated amount.

“statement of case”:

@) means any document including a claim form, particulars of claim where these are not
included in a claim form, defence, Part 8 claim, or reply to defence; and any other
document used in the claim or any document of such nature.

(b) includes any further information given in relation to them voluntarily or by court order.

“‘vacation’’ means the interval between sittings of the Supreme Court as prescribed in Part 59;

2 The forms in the Appendices shall be used where applicable with such variations as may be
necessary to suit the case.

15



Drafting Note in relation to 2.4 Court Staff
The Expert Group believes the recommendation to give additional powers to registrars is a key
recommendation that would make the Cypriot system more efficient.

Expanding the powers of registrars helps to reduce the workload on judges and to speed up
litigation. The Expert Group recommends that more powers be given to registrars and notes the
comments of the Rules Committee that a new statutory and administrative framework might be
required to ensure some of the additional powers can be given to registrars.

24 Court staff

@ Where these rules require or permit the court to perform an act of a formal or administrative
character, that act may be performed by a court officer.

2 A requirement that a court officer carry out any act at the request of a party is subject to the
payment of any fee required by a fees order for the carrying out of that act.

2.5 Court documents to be sealed
(1) The court must seal the following documents on issue:
@ the claim form (The reference to the claim form includes proceedings commenced
under both Part 7 and Part 8); and
(b) any other document which a rule requires it to seal.
2 The court may place the seal on the document:
@) by hand; or
(b) by printing a facsimile of the seal on the document whether electronically or otherwise.
3 A document purporting to bear the court's seal shall be admissible in evidence without further
proof.

2.6 Court’s discretion as to where it deals with cases
@ The court may deal with a case at any place that it considers appropriate subject to s. 59 of the
Courts of Justice Law 14/60.

Drafting Note in relation to 2.7

The Expert Group notes the comment of the Rules Committee in relation to 2.7 that the provision
should accord with the relevant provisions in the Interpretation Law, Cap.1. This is a matter for
Stage 3.

2.7 Time
Q) This rule shows how to calculate any period of time for doing any act which is specified:
(@) by these rules; or

(b) by a judgment or order of the court.
2 A period of time expressed as a number of days shall be computed as clear days.

(3) In this rule “clear days” means that in computing the number of days:
@) the day on which the period begins; and
(b) if the end of the period is defined by reference to an event, the day on which that event
occurs,

16




(4)

2.8
(1)

)

2.9
(1)

2.10
(1)

are not included.
Guidance Note:
Examples
@ Notice of an application must be served at least 3 days before the hearing.
An application is to be heard on Friday 20 October.
The last date for Service is Monday 16 October.
(b) The court is to fix a date for a hearing.
The hearing must be at least 28 days after the date of notice.
If the court gives notice of the date of the hearing on 1 October, the earliest date for the
hearing is 30 October.
(c) Particulars of claim must be served within 14 days of Service of the claim form.
The claim form is served on 2 October.
The last day for Service of the particulars of claim is 16 October.
(d) Where the specified period:
(1) is 5 days or less; and
(i) includes:
(iii)  a Saturday or Sunday; or
(iv)  aPublic Holiday,
that day does not count.
Example
Notice of an application must be served at least 3 days before the hearing.
An application is to be heard on Monday 20 October.
The last date for Service is Tuesday 14 October.
(e) When the period specified:
(M by these rules; or
(i) by any judgment or court order,
for doing any act at the registry ends on a day on which the office is closed, that act
shall be in time if done on the next day on which the court office is open.

Dates for compliance to be calendar dates and to include time of day

Where the court gives a judgment, order or direction which imposes a time limit for doing any
act, the last date for compliance must, wherever practicable:

@ be expressed as a calendar date; and

(b) include the time of day by which the act must be done.

Where the date by which an act must be done is inserted in any document, the date must,
wherever practicable:

@) be expressed as a calendar date; and

(b) include the time of day by which the act must be done.

Meaning of “month” in judgments, etc.

In its application to these rules, the term “month” where it occurs in any judgment, order,
direction or other document in proceedings before the District Court, means a calendar month,
unless the context otherwise requires.

Time limits may be varied by parties

Unless these rules provide otherwise or the court orders otherwise, the time specified by a rule
or by the court for a person to do any act may be varied by the written agreement of the parties
save that the parties may not vary by agreement

17



(2)

@ the return of a pre-trial check list under rule 30.4;

(b) the trial,
(c) the trial period; or
(d) if the court specifies the doing of any act by a party with a sanction.

Where parties have extended a time limit by agreement, the party for whom time has been
extended must advise without delay the registrar of the Court in which the case has been
commenced.

18



Part 3

The court’s case and costs management powers

Section I: The court’s case and costs management powers

3.1
(1)

)

©)

(4)
()
(6)

(")
(8)

The court’s general powers of management

The list of powers in this rule is in addition to any powers given to the court by any other rule

or by any other enactment or any powers it may otherwise have.

Except where these rules provide otherwise, the court may:

@) extend or shorten the time for compliance with any rule or court order (even if an
application for extension is made after the time for compliance has expired);

(b) adjourn or bring forward a hearing;

(c) require a party or a party's advocate to attend the court;

(d) hold a hearing and receive evidence by using any method of direct oral and visual
communication provided all persons participating in the hearing may see and hear the
others at any given time;

(e) direct that part of any proceedings (such as a Counterclaim) be dealt with as separate
proceedings;

4] stay the whole or part of any proceedings or judgment either generally or until a
specified date or event;

(o) consolidate proceedings;

(h) try two or more claims on the same occasion;

(1) direct a separate trial of any issue;

() decide the order in which issues are to be tried;

(K) exclude an issue from consideration;

() dismiss or give judgment on a claim after a decision on a preliminary issue;

(m) take any other step or make any other order for the purpose of managing the case and
furthering the overriding objective, including taking steps with the aim of helping the
parties settle the case.

When the court makes an order, it may:

@ make it subject to conditions, including a condition to pay a sum of money into court;
and

(b) specify the consequence of failure to comply with the order or a condition.

Where the court gives directions it will take into account whether or not a party has complied

with any relevant Pre-action Protocol.

The court may order a party to pay a sum of money into court if that party has, without good

reason, failed to comply with a rule or a relevant pre-action protocol.

When exercising its power under paragraph (5) the court must have regard to:

@ the amount in dispute; and

(b) the costs which the parties have incurred or which they may incur and

(c) whether the party ordered to pay a sum of money into court is impecunious.

Where a party pays money into court following an order under paragraph (3) or (5), the money

shall be security for any sum payable by that party to any other party in the proceedings.

A power of the court under these rules to make an order includes a power to vary or revoke the

order.
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The court may contact the parties from time to time in order to monitor compliance with
directions. The parties must respond promptly to any such enquiries from the court.
The Court has additional powers in Section II: Pre-Action Protocols of this Part.

Court’s power to make order of its own initiative

Except where a rule or some other enactment provides otherwise, the court may exercise its

powers on an application or of its own initiative.

Where the court proposes to make an order of its own initiative:

@ it shall give any person likely to be affected by the order an opportunity to make
representations; and

(b) where it does so it must specify the time by and the manner in which the representations
must be made.

Where the court proposes:

@ to make an order of its own initiative; and

(b) to hold a hearing to decide whether to make the order,

it must give each party likely to be affected by the order at least 3 days' notice of the hearing.

Power to strike out a statement of case

In this rule and rule 3.4, reference to a statement of case includes reference to part of a statement

of case.

The court may strike out a statement of case if it appears to the court:

@ that the statement of case discloses no reasonable grounds for bringing or defending
the claim;

(b) that the statement of case is an abuse of the court's process or is otherwise likely to
obstruct the just disposal of the proceedings; or

(© that there has been a failure to comply with a rule or court order.

When the court strikes out a statement of case it may make any consequential order it considers

appropriate.

Where:

@) the court has struck out a claimant's statement of case;

(b) the claimant has been ordered to pay costs to the defendant; and

(© before the claimant pays those costs, the claimant starts another claim against the same
defendant, arising out of facts which are the same or substantially the same as those
relating to the claim in which the statement of case was struck out,

the court may, on the application of the defendant, stay that other claim until the costs of the

first claim have been paid.

Paragraph (2) does not limit any other power of the court to strike out a statement of case under

any law or rule.

An application for summary judgment under Part 24 may be issued and heard at the same time

as an application under this rule

Judgment without trial after striking out in specific cases

This rule applies where:

@) the court makes an order which includes a term that the statement of case of a party
shall be struck out if the party does not comply with the order; and

(b) the party against whom the order was made does not comply with it.

A party may obtain judgment with costs by filing a request for judgment if:

@) the order referred to in paragraph (1)(a) relates to the whole of a statement of case; and
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(b) where the party wishing to obtain judgment is the claimant, the claim is for:

(M a specified amount of money;

(i) an amount of money to be decided by the court;

(iii)  delivery of goods where the claim form gives the defendant the alternative of

paying their value; or

(iv) any combination of these remedies.
Where judgment is obtained under this rule in a case to which paragraph 2(b)(iii) applies, it will
be judgment requiring the defendant to deliver the goods, or (if the defendant does not do so)
pay the value of the goods as decided by the court (less any payments made).
The request must state that the right to enter judgment has arisen because the court's order has
not been complied with.
A party must make an application in accordance with Part 23 if they wish to obtain judgment
under this rule in a case to which paragraph (2) does not apply.

Setting aside judgment entered after striking out

A party against whom the court has entered judgment under rule 3.4 may apply to the court to
set the judgment aside.

An application under paragraph (1) must be made not more than 14 days after the judgment has
been served on the party making the application.

If the right to enter judgment had not arisen at the time when judgment was entered, the court
must set aside the judgment.

If the application to set aside is made for any other reason, rule 3.6 (relief from sanctions) shall

apply.

Relief from sanctions

Where a party has failed to comply with a rule or court order, any sanction for failure to comply
imposed by the rule or court order has effect unless the party in default applies for and obtains
relief from the sanction.

On an application for relief from any sanction imposed for a failure to comply with any rule or
court order, the court will consider all the circumstances of the case, so as to enable it to deal
justly with the application, having regard to the overriding objective, including the need:

@ for litigation to be conducted efficiently and at proportionate cost; and

(b) to enforce compliance with rules and orders.

An application for relief must be supported by evidence.

Drafting Note on 3.7 Consolidation of proceedings before trial

3.1(2) (g) provides the power of consolidation of proceedings in a general way. The Expert Group
recommends keeping 3.1 (2) (g) and omitting 3.7. The new rules should not be overly prescriptive,
discretion is built into the rules through the overriding objective and the courts case management
powers. The Expert Group finds the words of 3.7 too restrictive.

For example, it is unclear whether 3.7 allows for consolidation on a point of law i.e. where there
are two proceedings with a common point of law. The court should have the discretion to
consolidate in these circumstances so as to bring the two together or try one after the other with
the same judge.
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Consolidation of proceedings before trial

If several proceedings are pending in the Court and the proceedings:

@ involve some common question of law or fact; or

(b) are the subject of claims arising out of the same transaction or series of transactions;
any party to any of the proceedings may apply to the Court for an order that the
proceedings be:
(1 consolidated; or
(i) heard together; or
(iii) heard immediately after one another; or
(iv) stayed until after the determination of any of the other proceedings.

General power of the court to rectify matters where there has been an error of procedure

Where there has been an error of procedure such as a failure to comply with a rule:

@ the error does not invalidate any step taken in the proceedings unless the court so
orders; and

(b) the court may make an order to remedy the error.

A court will not make an order invalidating any step unless it is satisfied that:

@) the error of procedure was serious; and

(b) such an order is necessary in the interests of justice taking into account the overriding
objective.
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General

Approved pre-action protocols for specific areas of practice are being issued with this Part.

Other pre-action protocols may subsequently be issued.

Pre-action protocols outline the steps which parties should take to seek information and to

provide information to each other about a prospective legal claim.

The objectives of pre-action protocols are:

@) to encourage the exchange of early and full information about the prospective legal
claim;

(b) to enable parties to avoid litigation by agreeing a settlement of the claim before the
commencement of proceedings;

(c) to support the efficient management of proceedings under the Rules where litigation
cannot be avoided.

Compliance with Protocols

The Court may treat the standards set out in protocols as the normal reasonable approach to
pre-action conduct. The Court will expect all parties to have complied substantially with the
terms of an approved protocol. If proceedings are issued the Court may take into account the
failure of any party to comply with a pre-action protocol when deciding whether or not to make
an order under Part 28 (The Court’s powers of management) or Part 39 (Costs).

The Court will expect all parties to have complied, as far as reasonably practicable, with the
terms of an approved protocol. If proceedings are issued and parties have not complied with
this Part or a specific protocol, the Court will decide whether sanctions should be applied. The
court is not likely to be concerned with minor infringements of the Part or protocol. The Court
may look at the effect of non-compliance on the other party when deciding to impose sanctions.

Non-Compliance with Part or Protocol

Parties will not be expected to observe this Part:

@ in urgent claims;

(b) where a period of limitation is about to expire and the period between the expiration of
the limitation and the date on which the claimant instructs an advocate to act on the
claimant’s behalf is too short to allow for compliance with this Part;

(c) where, for other good and sufficient reason, it can be shown that there need not be
compliance and the reasons for non-compliance are set out fully in the claim form or
statement of case.

In a case where the limitation period is about to expire, the claimant’s advocate should give as

much notice of his or her intention to issue proceedings as is practicable and, in appropriate

cases, the Court may be invited to extend the time for service of the claimant’s supporting
documents, if any, and/or for service of any defence or, alternatively, to stay proceedings while
the recommended steps are followed.

Where, in the opinion of the Court, non-compliance has led to commencement of proceedings

which might otherwise not have needed to be commenced, or has led to the incurring of costs

which might otherwise not have been incurred, the Court may make such order as it deems just
and expedient including:
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@ an order that the party at fault pay the whole or part of the costs of the proceedings or
of the other party or parties;
(b) an order that the party at fault pay those costs on an indemnity basis.
(4) The Court will exercise its powers under rule 3.11 (3) with the objective of placing the innocent
party in no worse a position than the innocent party would have been in had there been
compliance with the Part or protocol.

3.12  Examples of Non-Compliance

1) A claimant may be found to have failed to comply with a protocol where, for example, the
claimant fails:
@) to provide sufficient information, or
(b) to follow the procedure required by the protocol.
2 A defendant may be found to have failed to comply with a protocol where, for example, the
defendant fails:
@ to make a preliminary response to the letter of claim within the time fixed for that
purpose by the relevant protocol;
(b) to make a full response within the time fixed for that purpose by the relevant protocol,;
or
(c) to disclose documents required to be disclosed by the relevant protocol.

3.13  Pre-Action Conduct in Cases not Covered by a Protocol

@ In cases not covered by an approved protocol, the court will expect the parties, in accordance
with the overriding objective and the matters referred to in Part 1.2 (2) (a), (b) and (c) of the
Rules, to act reasonably in exchanging information and documents relevant to the claim and
generally in trying to avoid litigation.

2 Parties to a potential dispute should follow a reasonable procedure, suitable to their particular
circumstances, and which is intended to avoid litigation. The procedure should not be regarded
as a prelude to inevitable litigation. Such procedure should normally include:

@) the claimant’s writing to give details of the claim;

(b) the defendant’s acknowledgement of the claim letter promptly;

(c) the defendant’s giving a detailed written response within a reasonable time; and

(d) the parties conducting genuine and reasonable negotiations with a view to settling the
claim economically and without court proceedings.

3 The claimant’s letter should:

@ give sufficient but concise details to enable the recipient to understand and investigate
the claim without the need for extensive further information;

(b) enclose copies of the essential documents on which the claimant relies;

(c) ask for a prompt acknowledgement of the letter, followed by a full written response
within a stated period that is reasonable; (For many claims, a reasonable period for a
full response may be one month);

(d) state whether court proceedings will be issued if the full response is not received within
the stated period;

(e) identify and ask for copies of any essential documents, not in the claimant’s possession,
which the claimant wishes to see;
(" state (if this is so0) that the claimant wishes to enter into mediation or another alternative

method of dispute resolution; and
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(9) draw attention to the court’s powers to impose sanctions for failure to comply with this
Part and, if the recipient is likely to be unrepresented, enclose a copy of the Part.

The defendant should acknowledge the claimant’s letter in writing within 14 days of receiving

it. The acknowledgement should state when the defendant will give a full written response. If

the time for this is longer than the period stated by the claimant, the defendant should give
reasons why a longer period is needed.

The defendant’s full written response should, as appropriate:

(@) accept the claim in whole or in part and make proposals for settlement; or

(b) state that the claim is not accepted.

If the defendant does not accept the claim or part of it, the response should:

@) give detailed reasons why the claim is not accepted, identifying which of the claimant’s
contentions, if any, are accepted and which are in dispute;

(b) enclose copies of the essential documents on which the defendant relies;

(©) enclose copies of documents asked for by the claimant, or explain why they are not
enclosed,;

(d) identify and ask for copies of any further essential documents, not in the defendant’s
possession, which the defendant wishes to see; and the claimant should provide these
within a reasonable time or explain in writing why the claimant is not doing so;

(e) state whether the defendant is prepared to enter into mediation or another alternative
method of dispute resolution.

If the claim remains in dispute, the parties should promptly engage in appropriate negotiations

with a view to settling the dispute and avoiding litigation.

Documents disclosed by a party in accordance with this Part may not be used for any purpose

other than resolving the dispute, unless the other party agrees.

The resolution of some claim, but by no means all, may need help from an expert. If any expert

is needed, the parties should, wherever practicable and to save expense, engage an agreed

expert.

Parties should be aware that, if the matter proceeds to litigation, the court may not allow the

use of an expert’s report, and that the cost of it is not always recoverable.

Commencement

The Court will take compliance or non-compliance with a relevant protocol into account where
the claim was started after the coming into force of that protocol but will not do so where the
claim was started before that date.

Parties in a claim started after a relevant protocol came into force, and who have, by work done
before that date, achieved the objectives sought to be achieved by the requirements of that
protocol, need not take any further steps to comply with those requirements. They will not be
considered to have failed to comply with the protocol for the purposes of 3.11 and 3.12 of this
Part.

Negotiations/Settlement

Parties and their advocates are encouraged to enter into appropriate negotiations with a view to
settling their dispute and avoiding litigation. A protocol will not specify when or how this might
be done but parties should bear in mind that the courts increasingly take the view that litigation
should be a last resort, and that parties should take all reasonable steps to resolve their dispute
amicably before a claim is issued.
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Service of Communications

A claimant’s letter, the defendant’s response and any other communication in writing in
compliance with this protocol may be personally delivered to the intended recipient or may be
sent by post. This, however, is without prejudice to the parties agreeing on some other mode of
transmission.

Where the claimant’s letter or the defendant’s response or other communication is sent by post,
it shall be deemed to have been received by the intended recipient on the 10" day after posting.
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Section I11: Protocol 1 - Claims for a Specified Sum of Money

3.17
(1)

3.18
(1)

)

3.19
(1)

)

©)

(4)

®)
(6)

Introduction

This protocol has been kept deliberately simple to promote ease of use and general
acceptability. It applies where the only claim (not taking into account interest and costs) is for
a specified sum of money, but it does not apply to claims for damages for negligence arising
out of an accident.

Letter of claim

The claimant must send to the proposed defendant a letter of claim which should contain a clear
summary of the facts on which the claim is based together with any relevant statement of
account and the essential documents on which the claimant relies to support the claim. A
recommended letter of claim is at Appendix | to this Part.
The letter must also state:
€)) the amount due and owing to the claimant;
(b) where the claimant is claiming interest;

(i the entitlement to interest (whether by agreement or otherwise);

(i) the amount of interest due as at the date of the letter;

(iii)  the rate at which interest is calculated; and

(iv)  the rate and the amount per diem at which interest accrues after the date of the

letter.

(c) the amount of costs which the claimant claims.

Letter in response

The defendant should reply within 14 calendar days of the date of receipt of the letter indicating
whether he or she admits the claim by filling out the Defendant’s Form in Appendix 2. If there
is no reply the claimant is entitled to issue proceedings.

If the claim is not admitted, the defendant should give detailed reasons why the claim is not
admitted and enclose copies of the essential documents in the defendant’s possession on which
the defendant relies. If the defendant relies on documents which are not in the defendant’s
possession, the defendant should identify those documents.

If the claim is admitted, the defendant should provide proposals for the repayment of the debt,
give full particulars of the defendant’s income and assets and send any documents that support
the particulars, in order to enable the claimant to evaluate the proposal properly.

The claimant is not obligated to accept any proposal made by the defendant. If the claimant
rejects the proposal, the claimant should notify the defendant of the rejection and the reasons
for it and of the claimant’s intention to commence proceedings.

The Court will expect the parties to act reasonably in making and considering proposals.

The admission of the claim with or without an agreement on terms of payment, of course, does
not preclude the claimant from issuing a claim and obtaining judgment.
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Appendix 1
Letter of Claim

To

Defendant

Dear

Re: Claimant’s Full Name

Claimant’s Full Address

We are instructed by the above named to claim against you the following sums (set out details)

Our instructions are that you owe our client the said sums because of the following: (set out a summary
of the facts on which the claim is based and enclose copies of relevant documents)

You are required to respond within 14 calendar days from the date of receipt of this letter by
filling out the form attached and returning it to (specify). Failure to do so will result in legal
proceedings being commenced against you without further notice.

Yours faithfully

Appendix 2

Defendant’s Form

Do you admit owing the sum claimed: Yes/No

If ‘No’ state the reasons why and provide the essential documentation to support your reasons:

If “Yes’ state your proposals for the repayment of the debt providing full particulars of your income and
assets and enclosing any relevant documents.

If you are willing to meet to discuss these proposals, please contact......cceeeeeeeeeeeenenens to arrange a
convenient date and time to discuss same.

NOTE: IF YOU DO NOT RESPOND, LITIGATION WILL BE COMMENCED AGAINST YOU
WITHOUT FURTHER NOTICE AND YOU MAY SUFFER ADVERSE CONSEQUENCES IN
COSTS AND/OR BY ANY DIRECTION OR ORDER THE COURT SEES FIT TO MAKE AGAINST
YOU.
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Section 1V: Protocol 2 - Road Traffic Accidents and Personal Injury Claims
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General

The aims of the pre-action protocols are:
@ to foster more pre-action contact between the parties, to encourage better and earlier
exchange of information and facilitate better pre-action investigation by both sides;
(b) to put the parties in a position where they may be able to settle cases fairly and early
without litigation;
(c) to enable proceedings to run in accordance with the Court’s timetable and efficiently,
if litigation does become necessary.
This protocol is designed primarily for road traffic accidents that include property damage and
personal injury. However, the substance of the protocol should be followed for all personal
injury cases. Further, parties are urged to follow the substance of the protocol so far as it may
be applicable to claims arising out of road traffic accidents where there is no personal injury.
The Court will treat the standards set in this protocol as the normal, reasonable approach to pre-
action conduct. If proceedings are issued, the Court will decide whether non-compliance with
the protocol should merit adverse consequences.
If the Court has to consider the question of compliance after proceedings have begun, it will
not be concerned with minor infringements, e.g. failure by a short period to provide relevant
information. One minor breach will not exempt the ‘innocent’ party from following the
protocol. The Court will look at the effect of non-compliance on the other party when deciding
whether to impose sanctions.
However, the timetable and the arrangements for disclosing documents and obtaining expert
evidence may need to be varied to suit the circumstances of the cases. Where one or both parties
consider the details of the protocol are not appropriate to the case, and proceedings are
subsequently issued, the Court will expect an explanation as to why the protocol has not been
followed or has been varied.

The Letter before Claim

The specimen letter of claim at Appendix A will usually be sent to the individual defendant. In
practice, the defendant may have no personal financial interest in the financial outcome of the
claim/dispute because the defendant is insured. Court imposed sanctions for non-compliance
with the protocol may be ineffective against an insured. This is why the protocol emphasises
the importance of passing the letter of claim to the insurer and the possibility that the insurance
cover might be affected. If an insurer receives the letter of claim only after some delay by the
insured, it would not be unreasonable for the insurer to ask the claimant for additional time to
respond.

The purpose of a letter of claim is for the claimant to provide sufficient information for the
defendant to assess liability. Sufficient but concise information should also be provided to
enable the defendant to estimate the likely amount of the claim.

Reasons for Early Issue

The protocol recommends that a defendant be given 28 days to investigate and respond to a
claim before proceedings are issued. This may not always be possible, particularly where a
claimant consults an advocate only close to the end of any relevant limitation period. In these
circumstances, the claimant’s advocate should give as much notice of the intention to issue
proceedings as is practicable and the parties should consider whether the court might be invited
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to extend the time for service of the claimant’s supporting documents and for service of any
defence, or alternatively, to stay the proceedings while the recommended steps are followed.
Status of Letters of Claim and Response: Letters of claim and response are not intended to have
the same status as a statement of case in proceedings. Matters may come to light as a result of
investigation after the letter of claim has been sent, or after the defendant has responded,
particularly if disclosure of documents takes place outside the recommended 28 day period.
These circumstances may mean that the pleaded case of one or both parties is presented slightly
differently than in the letter of claim and response. It would not be consistent with the spirit of
the protocol for a party to take a point on this in the proceedings, provided that there was no
obvious intention by the party who changed his or her position to mislead the other party.

Disclosure of Documents
The aim of the early disclosure of documents by the defendant is not to encourage ‘fishing
expeditions’ by the claimant, but to promote an early exchange of relevant information to help
in clarifying or resolving issues in dispute. The claimant’s advocate can assist by identifying in
the letter of claim or in a subsequent letter, the particular categories of documents which he or
she considers are relevant.

Experts

The protocol encourages joint selection of, and access to, experts. Most frequently this will
apply to the medical expert but, on occasions, it may involve other experts on the issue of
liability. The protocol promotes the practice of the claimant’s obtaining a medical report and
disclosing it to the defendant who then asks questions and/or agrees it and does not obtain his
or her own report.

The protocol provides for nomination of the expert by the claimant in personal injury claims
because of the early stage of the proceedings and the particular nature of such claims. If
proceedings have to be issued, a medical report must be attached to the proceedings. However,
if necessary, after proceedings have commenced and, with the permission of the Court, the
parties may obtain further expert reports. It will be for the Court to decide whether more than
one expert’s evidence should be admitted or whether the costs of more than one expert’s report
should be recoverable.

Letter of Claim

The claimant must send to the proposed defendant two copies of a letter of claim as soon as

sufficient information is available to substantiate a realistic claim and whether or not he or she

is able to address issues of quantum in detail. One copy of the letter is for the defendant, the

second for passing on to his or her insurers.

The letter shall contain:

(@) aclear summary of the facts on which the claim is based;

(b) anindication of the nature of any injuries suffered;

(c) information about the place of treatment and the attending physician;

(d) the date(s) of treatment;

(e) the extent of injuries as known at the date of the letter;

(f)  details of property damage;

(g) anindication of the quantum of the overall claim with particulars of same and supporting
documents if information on quantum is available; and
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() any other relevant information specific to the individual case.

Advocates are recommended to use a standard format for such a letter. An example is at
Appendix A but this may be amended to suit the particular case.

Sufficient information should be given in order to enable the defendant’s insurer/advocate to
commence investigations and at least put a broad valuation on the proposed claim.

If the claimant has information relating to the identity of the defendant’s insurers, the claimant
may also send a copy of the letter of claim directly to the insurers together with a letter to the
insurers enquiring as to their position with respect to the prospective claim. Where the claimant
intends, in road traffic accidents, to institute proceedings against the insurers, the claimant may,
in the letter to the insurers, give them any notice of intention to do so as required by law.

Letter in Response

The defendant or the defendant’s insurers will have 28 days (or such longer period as may be
agreed) from the date of receipt of the letter of claim to investigate the claim and reply to the
letter, stating whether liability is accepted and if not, giving reasons for denial of liability
including any alternative version of events relied upon. If there is no reply by the defendant or
insurers within 28 days, the claimant is entitled to issue proceedings.

If the defendant or the defendant’s insurers require more time to investigate the claim and reply
fully to the letter of claim, the parties may of course agree to extend the time. Parties are
expected to act reasonably in requesting and/or agreeing to further time.

Where liability is admitted, the presumption is that the defendant will be bound by this
admission for all claims.

Where it is the intention of the claimant to institute proceedings against the insurers under the
applicable law, the claimant is reminded of the requirement to give to the insurers written notice
within the time limit specified in the applicable law.

Documents

If the defendant denies liability, the defendant should enclose with the letter of reply, documents
in the defendant’s possession which are material to the issues between the parties, and which
would be likely to be ordered to be disclosed by the Court, either on an application for pre-
action disclosure, or on disclosure during legal proceedings.

Where the defendant admits some liability, but alleges contributory negligence by the claimant,
the defendant should give reasons supporting those allegations and disclose any documents
which are relevant to the issues in dispute. The claimant should respond to the allegations of
contributory negligence before proceedings are issued.

Special Damages

Where the claimant has not addressed the question of quantum in the letter of claim, the
claimant should send to the defendant, as soon as the claimant has sufficient information on
which to compute quantum, a Schedule of Damages with supporting documents, particularly
where the defendant has admitted liability.
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Letter of Claim

To

Defendant

Dear

Re: Claimant’s Full Name

Claimant’s Age

Claimant’s Full Address

We are instructed by the above named to claim damages in connection with an accident which occurred
at (place of accident) on the day of

Please confirm the identity of your insurers. Please note that the insurers will need to see this
letter as soon as possible and it may affect your insurance cover and/or the conduct of any
subsequent legal proceedings if you do not send this letter to them.

The circumstances of the accident are:

(Brief outline)

The reason why we are alleging fault on your part is:

(Give a concise statement of how the accident is alleged to have occurred)

A description of our clients’ injuries is as follows:

(Brief outline)

Our client received treatment for the injuries at (name and address of hospital or clinic or doctor’s
office etc. and name of attending physician, if known).

Our client is still suffering from the effects of the injuries.

He or she is employed as (occupation) and has had the following time off work (dates of absence). His
or her income is (insert if known).

[Or if you are our client’s employers, please provide us with the usual earnings details which will enable
us to calculate his or her financial loss.]

[We are obtaining a police report and will let you have a copy of the same upon your undertaking to
meet half the cost of obtaining the report.]

[Where the claimant’s loss can be calculated: He or she is claiming € in damages (give
details identifying the claims for property damage, if any, the claims for other special damage with
particulars of same and the claim for general damages with appropriate particulars.]

We have also sent a letter of claim to (name and address) and a copy of that letter is attached. We
understand their insurers are

(name, address of insurer if known).

At this stage of our enquiries we would expect the documents contained in parts (insert appropriate
parts of standard disclosure list) to be relevant to this action.

A copy of this letter is attached for you to send to your insurers.

Finally, in accordance with the relevant pre-action protocol, we expect a reply to this letter within
28 days by yourselves or your insurers.

Yours faithfully
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Forms

Drafting Note:
For stage 3
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Part5h

Court Documents
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Access to information

Any person upon payment of the proper fee may obtain any information which can be derived
from inspection of the cause book in any cause or matter of which he or she can give the
reference number and the general description, and the Registrar having custody of the cause
book shall give him or her a certificate (which shall be admissible in evidence) specifying the
dates and general description of the several proceedings which have been taken in such cause
or matter.

Right to inspect or be furnished with office copies of all documents and proceedings
Any party to a cause or matter is entitled as of right to inspect or be furnished with office copies
of all documents and proceedings in such cause or matter upon payment of the proper fee.

Noeitai 0Tt Yo TNV TOPOYN AVILYPAPOL TNG SIKAGTIKNG ATOPOCTG TOGO GE OUKTUAOYPOUPTLEVN
0G0 KOl G€ NAEKTPOVIKT LOpPN (EPOGOV 0 ot Tpounbevel T dtokéTa) dgv KaTOPAALETOL
OKOOTIKO TEAOG.

Omotodnmote TpoOcmmo oL dev glvan dradikog oe Bpa N {Nnpa, propet va vroPdaiet aitnon
Yo YEVIKT épevva 1 entBedpnon Tov PiPriov Kotayopicemv | Tov eokéLoL T LTdBeong M
Y10 TN YOPNYNON EMIGNUOV QVTIYPAPOV, TPAKTIKOD, EYYPAPOL 1| TeKUNpiov oL Ppicketal 6T
(AaKeA0. TNV aitnon wopatifeviol AETTOpEP®S 01 AOYOL Y10 TOVG OTOIOVG QLT VITOPAAAETOL.
H aitnon e&etaleton and tov [1Ipdedpo Tov Atkaonpiov 6To omoio uidccovtal ta PiAia 1 o
(AaKeA0G TNG LTOOECNG M TO AKAGTNPLO 1 TO AIKAGTY| EVOTIOV TOL OTTOIOV EKKPELEL 1) LTOOEDT,
avéioyo pe v mepimtowon kor adswo umopei vo dofel vmod Opovg mov Bo Bswpnbovv
KaTGAANAOL. € TEPITTMOT OV OPHOSIo Opyavo, apyn N vanpecia g [oAteing oto TAdico
NG EKTEAECTC TV EK TOL VOLOL OOPPEOVTOV KAONKOVTIOV TOVG OTOVLVTOL T YOPTYNOoN TOV
TPOTOTLTOV £YYPAPOL N Tekunpiov wov Ppioketan 6to PhKeLo VITOBeoNC, Adeln Umopel va
000el v1t6 BpoLS TOL Bal Be®PNBOVV KOTAAANAOL KO TIGTOTOUNUEVO OVTLYPAPO TOL EYYPAPOL 1)
tekunpiov peitan 610 PdKeLo NG VITOBeoTG.

Y7anpeotakdg @Aakehoc mov katatifeton g TEKUNPo o€ vmoleon, emMGTPEPETAL OO TO
[Ipwtokorinteio o610 appodio Opyavo, apy M vanpesio g Ilolteiog and tnv omoia
TPOEPYETAL, UETA TO TEPAC NG Swdikaciog kot apod mapéAbel m mpobeouio yioo v
KOTOYMPNON EQPECT|S.

Ye mepintwon mov Opyavo, apyn 1 vanpecio tng IloAttelog auteitan, exkpepodong tng
vdbgomng, TNV TPOcwPIVN TOPAANPT O1KoD TN VITNPESIAKOD POKELOL 0 0To10G £xel KataTedel
®¢ TEKUNPLo o€ Vobeon, N aitnon e&etdleTol omd T0 AKOCTNPLO 1| TO AIKUCTH EVATIOV TOV
omolov ekkpepel 1 vwoBeo avdioya Le TV mepinton kal ddea pumopel va d0Bel vTd Gpovg
7ov Oa BewpnBovV KoTAAANAOL.
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5.4
(1)

55
(1)

Administration actions and causes

In administration actions and causes all creditors, legatees, heirs and beneficiaries under the

will, have the same rights of inspection as a party.

Where inspection takes place

The inspection shall take place in the presence of the Registrar or an officer of the Court at such

time as may be convenient to him or her.
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Part 6

Service

Section I: Definitions and General Rules

6.1

1)

6.2

1)

)

6.3
(1)

)

©)

(4)

Definitions

“Agreement in writing” - for the purposes of agreeing the method or place of service under this
rule, an agreement in writing includes any agreement made by e-mail, fax or letter or by any
combination of those methods.

Service of Claim Form where agreement in writing in respect of method and place of
service of claim form

The general rule is that a claim form may be served within the jurisdiction by such method and
at such place as the parties may agree in writing.

An agreement in writing under 6.2(1) of this Part may be made before or after service takes
place.

Private Service

The service, as provided by the Rules, of the claim form, notice of appeal, statements of case
and of any judicial document, as well as service of any document the Court deems proper to
order, is effected by a private bailiff who is authorised by the Supreme Court of Cyprus, and
shall be cited in the relevant Civil Procedure Rules of 2019 as «the bailiff». The provisions of
the Procedural Rules do not apply to service of any document which originates from a
Government department or service.

A judicial document includes any document originating from a foreign judicial authority.

A bailiff is a person duly authorised by the Supreme Court of Cyprus to serve documents in
accordance with and under the provisions of the Procedural Rules. [Drafting Note: procedural
rules not previously defined. Perhaps what is meant is the Civil Procedure (Amendment)
(No. 2) Procedural Rule of 1996.]

Service shall be governed by the provisions of the rules including the provisions of the
Procedural Rules

The liability of a bailiff regarding service and the process that he or she must follow, are
stipulated in Annex C, Part Il of the Procedural Rules
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(5) Service by a bailiff is the responsibility of the litigant. The choice of bailiff to effect service of
a document is made by the litigant

(6) With the assignment of service, the litigant pays the bailiff the relevant fees which are
established in Annex C, Part |11
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Section I1: Service of Claim Form within the Jurisdiction

6.4

1)

)

©)

(4)

®)

(6)

(7)

Service of Claim Form where no agreement in writing in respect of method and place of
service of claim form

Where parties have not agreed in writing both the method and place of service then service
shall be effected pursuant to this Section.

Every defendant named on the claim form shall, except where a Judge otherwise orders, be
served in the manner provided in this Section with an office copy of the claim form, and such
service shall be deemed good service of the claim form.

@ The service shall, whenever it is practicable, be effected by leaving the copy with the
person to be served; but if he or she is not found at his house or at his or her usual place
of employment, the service shall be deemed to be effected if the copy is left:

Q) with any member of his or her family of apparently 16 years and upwards then
in his or her town or village or within the lands thereof; or

(i) with any person apparently of such age and in charge of the place of his or her
employment.

Where service is effected by leaving the copy with a person other than the person to be
served, the affidavit of service shall state (if such be the case) that the person to be
served was not found at his or her house or usual place of employment. (CYP Form 5.)

(b) The affidavit of service endorsed upon, or having attached thereto as an exhibit, a
duplicate of the copy of the claim form served, shall be sworn and filed within seven
days after service.

Service on the person to be served may be effected at any time of the day or night and in any
place and on any day of the week. This provision applies equally to the leaving of a copy with
a member of the family. . In other cases the copy left with the person in charge of the place
where the person to be served is employed shall be left during the hours, and at the place, of
employment.

When a child is a defendant to the action, service on his or her representative, as provided by
law, shall, unless the Court otherwise orders, be deemed good service on the child: provided
that the Court may order that service made or to be made on the child shall be deemed good
service.

When a defendant is an incapacitated person, service on his or her representative, as provided
by law, shall, unless the Court otherwise orders, be deemed good service.

In the absence of any statutory provision specifically regulating service of process upon a
corporate body, service of an office copy of the claim form or other process on the president or
a director or other head officer, or on the treasurer or secretary of such body, or service of such
copy at the registered office of such body or its principal place of business on a person
apparently authorised to accept such service, shall be deemed good service; and in the case of
any company not formed in Cyprus, the copy may be left at its place of business in Cyprus, or

38



(8)

if there is no such place, with any person in Cyprus who appears to be authorized to transact
business for the company in Cyprus, and such leaving of the copy shall be deemed good service
unless the Court or a Judge otherwise orders. And where by any law specific provision is made
for the service of any claim form or other process on any corporate body or any society or
fellowship or any body or number of persons, corporate, or unincorporate, the service of the
office copy of the claim form may be effected accordingly.

Where a contract has been entered into in Cyprus by or through an agent residing or carrying
on business in Cyprus on behalf of a principal residing or carrying on business outside Cyprus,
a claim form in an action relating to or arising out of such contract may, by leave of the Court
given before the determination of such agent's authority or business relations with the principal,
be served on such agent. Notice of the order giving such leave and an office copy thereof and
of the claim form which shall forthwith be sent by prepaid double-registered post letter to the
defendant or defendants at the address of the defendant or defendants out of the jurisdiction:
provided that nothing in this rule shall invalidate or affect any other mode of service provided
by these rules.
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Section I11: Service of Documents other than the claim form within the jurisdiction

6.5
(1)

)

©)

(4)

®)

(6)

Service of Documents other than the claim form

Any notice of appeal, statements of case and any judicial document, as well as service of any
document the Court deems proper to be served or given to any person may be served or given
at his or her address for service if he or she has furnished one, and if not then at his or her last
known or usual place of residence or, if this is impossible, with the leave of the Court or Judge
obtained by application without notice, in any one of the ways in which service or notice of a
claim form may be effected or given. And everything done on any proceeding whereof notice
has been served or given according to these Rules shall be binding on a person so served or
notified, whether he or she attends on the proceeding or not.

[A.K. 25.7.1997]. Epocov m diehbuvon emidoong mepthaufdvel kot TMAEOUOOTVTO 1

niektpovikn dievbuven Kabictatol amodekT) 1 EXIO0CN 1 TOPAGOCT] SIKUGTIKOD EYYPAPOL,
UEG® TNAEOUOLOTVTIKTG EXKOIVAOVIAG 1] NAEKTPOVIKOD TAYVOPOUEIOV.

Translation in English of above Rule (1B):-

[P.R.25.7.1997] 1B. Provided that the address for service includes a fax number or e-mail
address, the service or delivery of a judicial document by fax or e-mail, is acceptable.

All documents or processes originating from a Government department or service required to
be served through the court under any Rules of Court or under any Law or Procedural Rule
shall be served on payment of the prescribed fee: such fee shall in the first instance be paid by
the party by whom or on whose behalf application is made for such service. Such application
shall be made, and fees paid, at the time of filing or issue of the originals of such documents or
processes, and the Registrar may refuse to file or issue such originals except upon production
of an application for service having endorsed thereon a certificate by the proper officer that the
fees have been paid.

Every document calling upon a person to appear before the Court, or giving any person notice
of any proceeding proposed to be had or taken before the Court, shall, save where it is otherwise
provided by these Rules, be served on such person at least four days prior to the day on which
he or she is required to appear, or on which the proceeding whereof notice is given is to be had
or taken.

The Court may, if it or the Judge shall see fit, by order direct that any such document be served
at short notice, care being taken that the person to be served, having regard to his place of
residence, is allowed sufficient time to comply with the notice; and on making the order the
Court may also thereby direct in what manner service of the document is to be effected.

Any such order may be made on the application of any person without notice to any other
person.

When the Court shall authorize any document to be served at short notice, the order need not
be drawn up but a note shall be made on such document by the Registrar that it is so served
under the authority of an order of the Court.
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(")

(8)

When application is made for the service of any document, the document to be served shall be
accompanied by a duplicate, and the affidavit of service shall be endorsed upon or have attached
thereto as an exhibit, such duplicate.

[AK. 25.7.1997] 7.010v yivel enidoon 1 mapddoon dikaotikod eyypdeov, N PePainon
OTOGTOANG LEG® TNAEOUOLOTVTIOV, EMGVVANTETOL MG TEKUNPLO GTO OVILYPAPO TOL EYYPAPOV
mov €xel emdobel 1) mapadobel kot kartartiBetat, dmov TovTo amauteital, oto IlpwTokoAinteio.

Translation in English of above Rule 8:-

When service or delivery of a judicial document is effected, the fax delivery confirmation is
attached as an exhibit to the duplicate copy of the served or delivered document and whenever
this is required, it is submitted to the Registry.
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Section 1V: Address for Service

6.6
(1)

)

Address for Service

Every party to an action or other proceeding before a Court of first instance shall furnish an
address for service, being some proper place within the municipal limits of the town or village
in which is situated the registry of the Court in which the action or other proceeding is instituted,
at which address documents intended for the party may be left.

In the case of appeals or other proceedings before the Supreme Court every party thereto shall
furnish an address for service in Nicosia.

Drafting Note in relation to 6.6 (2) above

The Rules Committee has stated that this should be included in the Part dealing with appeals.
This is a matter for Stage 3.

©)

(4)

(®)

(6)

[AK. 25.7.1997]1H &wedbvvon emidoong n omoio kabopiletar oto kAntiplo éviolua,
evapKTpo. KANom, Owdypapo 1 0omolodnmote dGAAO OKACTIKO €yypapo, UTOpeEl va

TEPLOUPAVEL, EPOGOV TO EMAEEEL O O1A01KOG 1 OTOI0OMTOTE LEPOC GT dladikacio, Kot Exidoon
N 7mapddoon pécm xabopilopevov tnAeopototomov (PAE) 1 devbuvong MAEKTPOVIKOD
Tayvdpopeiov.

Translation in English of above Rule (3):-

[P.R. 25.7.1997] (3) The address for service designated in the claim form pleading or any
other judicial document, may include, if the party so elects, service or delivery by facsimile
(fax) or e-mail at a specified fax number or e-mail address

[A.K. 25.7.1997] (4) H tieopototumiky dievBuvon pmopei va givor GAAN oo ™ dievbvvon

eMid0OMG EVTOG TNG EMAPYING TOV EKKPEUEL 1] VTTOOEST] KO UTTOPEL VOL EVPIGKETOL GE OTOLOONTOTE
uépog g Kompov.

Translation in English of above Rule (4):-

[P.R. 25.7.1997] (4) The fax address may be different from the address for service, within the
district where the case is pending for trial, and may be situated in any part of Cyprus.

If in the course of the claim a change occurs in a party's address for service, such party shall
give notice of the new address for service to the Registrar and to every other party, failing which
the old address for service shall continue to stand; but if at such old address the occupant of the
premises refuses to allow such address to be treated as the address for service, it shall be
sufficient if anything intended for the party failing to give notice of the new address for service
is filed in the action or appeal. This Rule shall also apply to a representative of a child or
incapacitated person as provided by law.

The claimant shall give an address for service on the claim form, and the defendant on
acknowledgment of service, and any person subsequently becoming a party to the claim or any
application therein shall give an address for service on the first document that the defendant or
person files in the claim and on the first document served or delivered in relation thereto. Any
person already a party to the claim or any application therein who serves notice of any
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proceeding on a person who is not already such a party shall on the document served state their
address for service.
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Section V: Service Out of the Jurisdiction

6.7

M)

6.8

)

EU Law: Additional Provisions

Permission by the court or a judge for service out of the jurisdiction is not required whenever
the following are applicable:

(@)

(b)

‘the Service Regulation’, Council Regulation (EC) No 1393/2007 of 13 November
2007 on the Service in the Member States of Judicial and Extrajudicial Documents in
Civil or Commercial Matters; and

Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12
December 2012 on jurisdiction and the recognition and enforcement of judgments in
civil and commercial matters’ which came into force on 15 January 2015 replacing
Regulation Judgments Regulation (EC) No 44/2001 with effect from 15 January 2015.

Service Out of the Jurisdiction: General Grounds

Service out of the jurisdiction of a claim form including a Part 8 claim form may be allowed by
the Court or a Judge whenever:

()
(b)
(©)
(d)

(€)
()

(9)
(h)

A claim is made in respect of which the court has jurisdiction under the Law for the

time being in force.

A claim is made for a remedy against a person domiciled or ordinarily resident within

the jurisdiction.

A claim is made for an injunction ordering the defendant to do or refrain from doing

an act within the jurisdiction.

A claim is made against a person (‘the defendant”) on whom the claim form has been

or will be served (otherwise than in reliance on this paragraph) and —

(1) there is between the claimant and the defendant a real issue which it is
reasonable for the court to try; and

(i) the claimant wishes to serve the claim form on another person who is a
necessary or proper party to that claim.

A claim is an additional claim under Part 21 and the person to be served is a necessary

or proper party to the claim or additional claim.

A claim is made against the defendant in reliance on one or more of Rules 6.10 to 6.14,

and a further claim is made against the same defendant which arises out of the same or

closely connected facts.

A claim is made for an interim remedy which the court has jurisdiction to grant under

the Law for the time being in force

A claim is made in respect of a contract where the contract:

(1) was made within the jurisdiction;

(i) was made by or through an agent trading or residing within the jurisdiction;

(iii) is governed by Cyprus law; or

(iv) contains a term to the effect that the court shall have jurisdiction to determine
any claim in respect of the contract.

A claim is made in respect of a breach of contract committed within the jurisdiction.
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6.9
@)

)

@)
(k)

(1

(m)

(n)

(0)

(p)

(a)
(n

(s)

(t)

A claim is made for a declaration that no contract exists where, if the contract was

found to exist, it would comply with the conditions set out in Rule 6.10 (1).

A claim is made in tort where:

Q) damage was sustained, or will be sustained, within the jurisdiction; or

(i) damage which has been or will be sustained results from an act committed, or
likely to be committed, within the jurisdiction.

A claim is made to enforce any judgment or arbitral award.

The subject matter of the claim relates wholly or principally to property within the

jurisdiction.

A claim is made in respect of a trust which is created by the operation of a statute, or

by a written instrument, or created orally and evidenced in writing, and which is

governed by the law of Cyprus.

A claim is made in respect of a trust which is created by the operation of a statute, or

by a written instrument, or created orally and evidenced in writing, and which provides

that jurisdiction in respect of such a claim shall be conferred upon the courts of Cyprus.

A claim is made for any remedy which might be obtained in proceedings for the

administration of the estate of a person who died domiciled within the jurisdiction or

whose estate includes assets within the jurisdiction.

A probate claim or a claim for the rectification of a will.

A claim is made against the defendant as constructive trustee, or as trustee of a resulting

trust, where the claim arises out of acts committed or events occurring within the

jurisdiction or relates to assets within the jurisdiction.

A claim is made for restitution where:

(1) the defendant’s alleged liability arises out of acts committed within the
jurisdiction; or

(i) the enrichment is obtained within the jurisdiction; or

(iii)  the claim is governed by the law of Cyprus.

A claim is made by the Commissioners for Revenue and Customs relating to duties or

taxes.

Service Out of the Jurisdiction by Agreement

Subject to any relevant law, or applicable treaty or European Union Regulation, the parties to
any contract may agree that service of any claim form in any action brought in respect of such
contract may be effected at any place in or out of Cyprus on any party or any person on behalf
of any party or in any manner specified or indicated in such contract.

Service of any such claim form at the place (if any) or on the party or on the person (if any) or
in the manner (if any) specified or indicated in the contract shall be deemed to be good and
effective service wherever the parties are resident, and if no place or mode or, person be so
specified or indicated, service out of Cyprus of such claim form may be ordered.
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6.10  Application to Be Supported By Evidence

Drafting Note

The Expert Group question why an affidavit is used in (1) below. Witness statements should be
used. If the default rule under Part 23 is an affidavit instead of a witness statement, there is little
benefit to introducing witness statements.

The point of a witness statement is that it can be produced easily and it can be transmitted easily.
Most evidence can be given this way. Witness statements are particularly useful where the maker
of the statement is at some distance (this can be a problem where a witness is thousands of miles
away) as opposed to getting an original affidavit to court. A witness statement can be made
without a court officer or lawyer.

Affidavits are used in relation to significant applications such as search and freezing orders.
Affidavits are used for these significant applications because swearing them is a more solemn act
than signing a witness statement. Furthermore the consequences of a misleading affidavit as seen
in the next paragraph are more severe.

In relation to dishonesty in an affidavit, the deponent is guilty of perjury and liable to a fine or
imprisonment — it is a criminal offence. However, lying in a witness statement is not a criminal
offence, it is dealt with as contempt of court in the civil court which was dealing with the case and
which is the best judge as to whether or not the witness statement is misleading. The consequences
for contempt of court are dealt with by the relevant laws in Cyprus.

Q) Every application for leave to serve a claim form on a defendant out of Cyprus shall be in
accordance with Part 23 and supported by affidavit satisfying the Court or Judge that the
plaintiff has prima facie a good cause of action and showing in what place or country such
defendant is or probably may be found, and whether such defendant is a subject or not, and the
grounds upon which the application is made; and no such leave shall be granted unless it shall
be made sufficiently to appear to the Court or Judge that the case is a proper one for service out
of Cyprus under this Part.

(2) Omnov emParieton n SwPifacn 1 0mwocToOAN S1KOYPAP®V Kot GAADV EYYPAO®V CEACTIKEG Kot
eumopikég vobécelg mov exdikalovion and to Kvmplakd Awkaothpla oe GAAN ydpo. yio.
emidoon péow g Kevrpung Apyng (Ymovpyeiov Awkatoodvng kat Anuooiog Ta&ewc), o
Baon Awebvov 11 Auepov ZovvOnkov mov vreypaenoov pe dAlo kpdtn, 1 Evpomaikov
Kavovioudv, Oa katafdiietar wdylo téhog Dyovg €7,00 yuo ) dafifacn 1 omocToAn Kibe
eYYpapov ce GAAN ydpa, TAEOV Ta. ££0d0 StaPifaong 1 0TOGTOANG TV EYYPAQ®YV.

3 Where leave is given by the Court or a Judge for service of a claim form in any foreign country
with which a Convention relating to such service has been or shall be extended to Cyprus the
following procedure shall, subject to any special terms in the Convention, be adopted:

4 The party bespeaking such service shall deliver to the competent authority in Cyprus specified
under the convention, and in case no such authority is specified in the convention or where for
some other reason that authority is unable to accept the documents directly, then to the
Registrar:

@) the document to be served;
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®)

(6)

(7)

(8)

6.11

)

)

(b) two copies thereof;

(©) a translation thereof in the official language of the country in which service is to be
effected verified —upon oath by or on behalf of the person making the request; and

(d) two copies of such translation.
The translation and copies thereof need not be supplied.

The party bespeaking such service shall also deposit in the Court the sum of €32 in respect of
each person to be served. In the event of the expenses incurred by the Ministry of Justice and
Public Order in respect of such service amounting to less than the amount of the deposit the
surplus shall be refunded by the Competent Authority or Registrar, as the case may be, to the
party making the deposit.

The Competent Authority or Registrar, as the case may be, shall file a copy of the document to
be served and the verified translation thereof (where required). He or she shall seal and forward
to the Ministry of Justice and Public Order in duplicate the document to be served, and shall
also seal and forward therewith in duplicate the verified translation (where required) of such
document.

The certificate of any consular officer of the Republic or an affidavit sworn before him by the
person who effected the service, or an official certificate or declaration upon oath or otherwise
transmitted by the Government or Court of a foreign country, shall, provided that it certifies or
declares the claim form or notice of the claim form to have been personally served, or to have
been duly served upon the defendant in accordance with the law of such foreign, country, or
words to that effect, be deemed to be sufficient proof of such service.

Where an official certificate or declaration transmitted to the Cyprus Court in the manner
provided in rule XX(7), certifies or declares that efforts to serve a document have been without
effect, the Court or a Judge may, upon application without notice of the plaintiff, order that the
claimant be at liberty to bespeak a request for substituted service of such document.

Time Limit for Acknowledgment of Service

Any order giving leave to effect such service or give such notice shall limit a time after such
service or notice within which such defendant is to acknowledge service, such time to depend
on the place or country where or within which the claim form is to be served or the notice given.
Such order shall also contain a direction that, if the defendant does not acknowledge service
within the appointed time, notice of any application in the action may be given by posting a
copy on the Court notice board.

The court, after issuing an order giving leave to effect such service or to give such notice, may
dispense with or amend any time limit it has previously set within which the defendant is to
acknowledge service and may amend any concomitant direction it has previously given.
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6.12
(1)
()

Dispensing with service out of the jurisdiction

The court may dispense with service of a claim form in exceptional circumstances.
An application for an order to dispense with service may be made at any time and —
(a) must be supported by evidence; and

(b) may be made without notice.
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Section VI: Substituted Service of the Claim Form or document other than a Claim Form

6.13

()

Order for Substituted Service of the Claim Form or document other than the Claim Form

Ye k6Pe mepinTmon mov N0ele povel 6To AKOGTNPLO OTL AOY® OTOGONTOTE autiog dev etvat
eQIKTO vo. emtevyDel eykaipwg enidoon pe tov tpdmo mov npoPréneton oto Sections 11 1 11,
m¢g mopovcag Atatayns, o Aaotiplo OOVOTOL VO EKOMGEL OMOOONTOTE STV Yo
VIOKOTACTATN 1 GAAN €midoom M Yo TNV VIOKATACTOCT NG €1domoinong emidoong Me
omolodnmote tpomo Mbeke oavel o'avtd dikowo Kot opfd VO TG MEPLOTAGELS,
mepthappavouévng kot eridoong 1 Tapddoonc pécw kabopilopevov tmieopototomov (PAE) 1
devBvvong miektpovikoy tayvdpopeiov.epdoov avtd meprrappdvoviar oty devbuvon
eMid0o0oMG KOl OMUOGIEVONG GE OTMOLOONTOTE HECO UE MAEKTPOVIKN LOPPN, 1| dAL0 guAdY®G
TPOCPEPOLEVO amd TNV EKACTOTE TEXVOLOYia, TPOTO.

Noeitai 611 e1domoinon €yepong aywyng N GAANG dladikaciog 1 omoio Oo k600l duvapet g
napovoag Awtayng kot o cuvdadet pe tov Tomo SA, dev eivar avaykaio énwg mtephapel 6Ao
10 KelpeVo G aymyng 1 GAANG dadikaciog aAld Ba elvar apketd vo mepthapuPdvel Tov apBpd
ayoyng 1 ddkaciog, To AIKOGTNPIO GTO OTOi0 M ay®mY 7 OldIKOCio EKKPEUE], TOVG
OLAdIKOVG KOl LE GUVOTTIKO TPOTO T PVUOT TNG daPopdg Kot TNV a&imor Tov JTLTMOVETOL.
Eivan emiong amoAdtog avaykaio va mpocdopiletor gite 1 mpobecpio oty omoia o d14ducog
TPEMEL VO, KOTOYMPNOEL CNUEIOUN EUPAVIOTNG, 1 €voToon 1 GAANG SIKOVOMIKNAG (POGEWMC
EVEPYEWL KOl OV LEAPYEL OVAYKY EUOAVIONG oTo AKooTtnplo, vo kKabopiletor capmg M
NUePOUNVIN Kol dPOL ELOEVIONG,.

[Ipdcbeta onV g1domoinom TPEMEL Vo avapEPETAL OTL OAX TO GYXETIKA Eyypaa etvar dtaféoipa
Pog Topaiafn and To appodo TpmtokoAinteio. I'ia To 6KOTd avTd 0 VYV Ppovtilel dote
V0L VTTAPYEL GTO TPMTOKOAANTEID, SEGVTMG TIGTOTOUEVO, AVTIYPAPO OY®YNG KOl OTTOLOONTTOTE
GAlo éyypago eival avaykaio va 600el 6To d1adiKo.

In any event when it seems to the Court that, due to any cause, it is not feasible for the service
to take place promptly, in accordance with the provisions of Sections Il or Il then the Court
may issue an order for a substituted or other service or order the substitution of the notice of
service in any way that would, under the circumstances, appear as fair and rightful, including
service or delivery by facsimile (fax) or e-mail at a specified fax number or e-mail address
provided that these are included in the address for service and the publication in any medium
in an electronic form or other manner that is reasonably available by technology.

A notice of a claim form or another process which is issued under this rule and is in accordance
with Form 5A, is not required to include the whole text of the claim form or other process and
it shall suffice if it includes the number of the claim form or other process, the court in which
the claim or other process is pending, the parties and, summarily, the nature of the dispute and
the stated claim.

It is a strict requirement of this rule that the notice of a claim form indicates either the deadline
by which a party must file appearance or opposition or take any other step of a procedural nature
and, in the event that an appearance should be made in Court, the date and time of the
appearance.

The notice must contain a statement that all relevant documents are available to be received
from the relevant Registry. For this purpose, the claimant must ensure that a duly certified copy
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of the claim form and any other necessary document, is available at the Registry for the (other)
litigant.

An order under paragraph 6.13(1) of Section VI shall appoint the time within which the
defendant shall file his or her acknowledgment of service of the claim form, and shall also
contain a direction that, if the defendant does not file an acknowledgment of service within the
appointed time, notice of any application in the action may be given by posting an office copy
of the notice on the Court notice board.

Application for Substituted Service

Every application to the Court for an order for substituted or other service, or for the substitution
of notice for service, shall be supported by an affidavit setting forth the grounds upon which
the application is made.
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How to start proceedings: the claim form

7.1
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How to start proceedings, date when commenced and date when action brought for

limitation purposes

There are two methods of beginning proceedings:

@) by issuing a claim form under Part 7; or

(b) by issuing a claim form under the alternative procedure specified by Part 8 (no
substantial dispute as to fact or rule requires it).

Proceedings are started when the court issues a claim form at the request of the claimant.

A claim form is issued on the date entered on the form by the court.

A person who seeks a remedy from the court before proceedings are started or in relation to

proceedings which are taking place, or will take place, in another jurisdiction must make an

application under Part 23.

Where a claimant resides in Cyprus, a claim form presented by an advocate shall not be issued

unless accompanied by a retainer in writing in Form XXX.

Where the claimant is illiterate, the retainer under (5) shall be attested by a registrar, certifying

officer or two competent witnesses not being advocates’ clerks.

Notwithstanding (5) above, a claim form may be issued with the court’s permission, upon good

cause being shown, without it is being accompanied by a retainer.

Claim form heading
The claim form must be headed with the title of the proceedings, including the full name of
each party. The full name means, in each case where it is known:

@) in the case of an individual, his or her full unabbreviated name and title by which he or
she is known;
(b) in the case of an individual carrying on business in a name other than his or her own

name, the full unabbreviated name of the individual, together with the title by which
he or she is known, and the full trading name;
(c) in the case of a partnership
Q) where partners are being sued in the name of the partnership, the full name by
which the partnership is known, including suffix; or
(i) where partners are being sued as individuals, the full unabbreviated name of
each partner and the title by which he or she is known;

(d) in the case of a company registered in the Republic, the full registered name, including
suffix, if any;
(e) in the case of any other company or corporation, the full name by which it is known,

including suffix where appropriate.

Address at which the defendant resides or carries on business

Where the defendant is an individual, the claimant should (if he or she is able to do so) include
in the claim form an address at which the defendant resides or carries on business. This
paragraph applies even though the defendant’s advocate have agreed to accept service on the
defendant’s behalf.
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Particulars of claim

Particulars of claim must:

@ be contained in and served with the claim form; or

(b) be filed within 28 days after service of the claim form and be served on the defendant
by the claimant as soon as practicable thereafter .

Service of a claim form
A claim form will be served in accordance with Part 6.

Renewal of a claim and extension of time for service

No claim form shall be in force for more than 12 months from the day of its issue including
that day; but if any defendant named in it has not been served, the Claimant may, before the 12
months expire, apply for an order to renew the claim form; and the Court, if satisfied that
reasonable efforts have been made to serve such defendant, or for other good reasons, may
order that the claim form be renewed for six months from the date of such renewal inclusive,
and so from time to time during the currency of the renewed claim form. And the claim form
shall in such case be marked by the registrar with the words " Renewed by order dated ... ...
...thedayof... ... ... ..., 20... ", or words to the like effect; and a claim form so renewed shall
remain in force and be available to prevent the operation of any law whereby the time for the
commencement of the claim may be limited, and for all other purposes, from the date of the
issuing of the original claim form.

After a claim form is renewed every office copy used for service shall bear a copy of the words
on the original claim form indicating that it has been renewed.

Application by defendant for service of claim form

Where a claim form has been issued against a defendant, but has not yet been served, the
defendant may serve a notice on the claimant requiring the claimant to serve the claim form or
discontinue the claim within a period specified in the notice.

The period specified in a notice served under paragraph (1) must be at least 14 days after
Service of the notice.

If the claimant fails to comply with the notice, the court may, on the application of the
defendant:

@) dismiss the claim; or

(b) make any other order it thinks just.

Specific provisions in relation to Partnerships

Any two or more persons claiming or being liable as partners and carrying on business in
Cyprus may sue or be sued in the name of the partnership of which such persons were co-
partners at the time when the cause of action arose.

Any party to a claim by or against a partnership may apply to a court for a statement of the
names and places of residence of all the persons who constituted the partnership , at the time or
period relevant to the claim, to be furnished in such manner, and verified on oath or otherwise
as the court may direct.

When a claim form is issued by partners in the name of the partnership , such claimants or their
advocates shall, on demand in writing by or on behalf of any defendant, forthwith declare in
writing, within 10 days of such demand the names and places of residence of all the persons
constituting the said partnership at the time or period relevant to the claim.
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If the claimants or their advocates fail to comply with such demand, the claim may, upon an
application by any party to the claim, be stayed upon such terms as the Court may direct.
Where pursuant to such demand, the names of the partners are declared, the claim shall proceed
in the same manner, and the same consequences in all respects shall follow as if they had been
named as claimants in the claim form and all the proceedings shall continue in the name of the
partnership.

Where persons are sued as partners in the name of their partnership the claim form shall be

served either

€)) upon any one or more of the partners, or

(b) at the principal place of the business of the partnership in Cyprus upon any person
having at the time of service the control or management of the partnership business
there;

Subject to the provisions of these rules, such service shall be deemed good service upon the

partnership so sued, whether any of the members thereof are out of Cyprus or not, and no

permission to issue a claim form against them shall be necessary:

In the case of a partnership which has been dissolved to the knowledge of the claimant before

the commencement of the action, the claim form shall be served upon every person in Cyprus

sought to be made liable.

Where a claim form is issued against a partnership, and is served as directed by rule 7.8 (6)

above, every person upon whom it is served shall be informed by notice in writing in Form ##

given at the time of such service whether he or she is served as a partner or as a person having
the control or management of the partnership business, or in both capacities.

In default of such notice, the person served shall be deemed to be served as a partner.

Where persons are sued as partners in the name of a partnership the acknowledgment of service

may be filed in the name of partnership or in the individual names of the partners, but all

subsequent proceedings shall, nevertheless, continue in the name of the partnership.

Where a claim form is served upon a person having the control or management of the

partnership business, and the partnership files an acknowledgment of service, it shall not be

necessary for that person to file an acknowledgment of service in his or her own name.

Any person served as a partner, but who denies that he or she was a partner or liable as such at

any material time, may on acknowledging service state that he or she does so as "a person

served as a partner in the defendant partnership, but who denies that he or she was a partner at
any material time ".

Such acknowledgment as long as it stands shall be treated as an acknowledgment of service on

behalf of the partnership.

If a person states on acknowledgment of service under Part 10 then:

@) the claimant may apply to the Court to strike out the statement on the ground that the
person making it was a partner or liable as such, or may leave that question to be
determined at a later stage of the proceedings; or

(b) the person so stating on acknowledgment of service may apply to the Court to set aside
the service on him or her on the ground that he or she was not a partner or liable as
such or he or she may by his or her defence deny either or both:

Q) his or her liability as a partner,
(i) the liability of the defendant partnership in respect of the claimant’s claim.

An order may on the application of either party at any time be made that the liability of the

person served and the liability of the defendant partnership may be tried in such manner and at

such times as the Court may think fit.
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Part 8

Alternative procedure for claims

Drafting Note:

A suggestion for renaming “Part 8 Procedure” could be “the Alternative Procedure for Claims”
if this sounds better in Greek, this is the suggestion of the Expert Group but ultimately this is a
matter for translation and Stage 3.
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Types of claim in which Part 8 procedure may be followed

The Part 8 procedure is the procedure set out in this Part.

A claimant may use the Part 8 procedure where:

@ the claimant seeks the court's decision on a question which is unlikely to involve a
substantial dispute of fact; or

(b) paragraph (5) applies.

Questions on which the court’s decision is sought and for which the Part 8 procedure may be

suitable may include but are not confined to:

@ interpretation of any legislation or subordinate legislation;

(b) construction of a contract;

(©) construction of a will;

(d) construction of a deed;

(e) a trustee seeks the permission of the court in relation to the taking of any particular step
and there is no or no substantial dispute as to fact;

0] a claim by or against a child or an incapacitated person, which has been settled before
the commencement of proceedings and the sole purpose of the claim is to obtain the
approval of the court to the settlement.

The Part 8 procedure must also be used for any claim or application in relation to which a law

or rule provides that the claim or application is brought by originating summons, by petition or

other originating process, save where that law or rule provides for a distinct procedure.

A rule may, in relation to a specified type of proceedings:

@ require or permit the use of the Part 8 procedure; and

(b) disapply or modify any of the rules set out in this Part as they apply to those
proceedings.

The court may at any stage order the claim to continue as if the claimant had not used the Part

8 procedure but rather had used the Part 7 procedure and, if it does so, the court may give any

directions it considers appropriate.

Paragraph (2) does not apply if a rule provides that the Part 8 procedure may not be used in

relation to the type of claim in question.

Where the claimant uses the Part 8 procedure he or she may not obtain default judgment under

Part 13.

The Claim form

Where the claimant uses the Part 8 procedure claim form, and the form is issued it must state:
@) that this Part applies;

(b)

Q) the question which the claimant wants the court to decide; or
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(i) the remedy which the claimant is seeking and the legal basis for the claim to
that remedy

(c) if the claim is being made under an enactment, what that enactment is;
(d) if the claimant is claiming in a representative capacity, what that capacity is; and
(e) if the defendant is sued in a representative capacity, what that capacity is.

The claim form is issued when sealed by the court.

When the claimant is represented by an advocate, a retainer must be filed, the provisions of
Part 7.1 (5) to (7) will apply.

The claimant must file any written evidence on which the claimant intends to rely when the
claimant files the claim form and serve it on the defendant with the claim form.

The claimant may rely on the matters set out in the claim form as evidence under this rule if
the claim form is verified by a statement of truth.

Acknowledgment of service

If the defendant does not file a defence; the defendant must:

@ file an acknowledgment of service in the relevant Practice Form not more than 14 days
after service of the claim form; and

(b) serve the acknowledgment of service on the claimant and any other party.

The acknowledgment of service must state:

@ whether the defendant contests the claim;

(b) whether the defendant does not contest the claim or contests only part of it, and/or

(© if the defendant seeks a different remedy from that set out in the claim form, what that
remedy is.

When the defendant is represented by an advocate, a retainer must be filed in accordance to the

provisions of Part 7.1. (5)-(7)

Subject to the above, the rules of Part 10 (acknowledgement of service) apply.

Procedure where defendant objects to use of the Part 8 procedure
Where the defendant contends that the Part 8 procedure should not be used because:
@) there is a substantial dispute of fact; and
(b) the use of the Part 8 procedure is not required or permitted by a rule,

the defendant must state the reasons when filing the acknowledgment of service.
When the court receives the acknowledgment of service and the notice of opposition together
with any written evidence it will give directions as to the future management of the case.

Consequence of not filing an acknowledgment of service

This rule applies where:

@ the defendant has failed to file an acknowledgment of service; and

(b) the time period for doing so has expired.

The court may proceed in the absence of the defendant.

The defendant may attend the hearing of the claim but may not take part in the hearing unless
the court gives permission.

The provisions of Part 13 apply, with the necessary modifications, in cases where the defendant
has not filed an acknowledgment of service and has not appeared at the hearing.

Filing and serving of written evidence by the claimant

The claimant must file any written evidence on which the claimant intends to rely when filing
the claim form.
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The claimant's evidence must be served on the defendant with the claim form.
The claimant may not rely on the matters set out in the claim form as evidence under this rule
unless the claim form is verified by a statement of truth.

Notice of opposition

Where the defendant contests the claim or seeks a different remedy, the defendant must file and
serve on the other parties a notice of opposition within 28 days from filing the acknowledgment
of service.

The notice of opposition must:

(@) refer briefly but specifically to the grounds of opposition;

(b) refer to any specific statutory provision or rule relied on.

A defendant who wishes to rely on written evidence must file it together with the notice of
opposition and serve it on every other party.

Evidence: general

Written evidence which has not been filed and served in accordance with rule 8.6. may not be
relied on at the hearing of the claim unless the court gives permission.

The court may require or permit a party to adduce oral evidence at the hearing.

The Court may permit a party to adduce further written evidence for good cause.

The court may give directions requiring the attendance for Cross-Examination of a witness who
has given written evidence.

Managing the claim

The Court will fix a date for case management, on the application of a party or on its own

initiative, as soon as practicable after the defendant has:

@ acknowledged service of the claim form indicating that the defendant does not contest
the claim or part of the claim, or

(b) acknowledged service of the claim indicating that the defendant contests the claim and
filed the written evidence, or

(c) failed to file acknowledgment of service or written evidence.
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Responding to particulars of claim: general
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Scope of this Part

This Part sets out how a defendant may respond to particulars of claim.

Where the defendant receives a claim form which states that particulars of claim are to follow,
the defendant need not respond to the claim until the particulars of claim have been served.

Defence, admission or acknowledgment of service

When particulars of claim are served on a defendant, the defendant may:

@) file or serve an admission in accordance with Part 15 for the whole or part of the claim;
or

(b) file an acknowledgment of service in accordance with Part 10 and subsequently file a
defence in accordance with Part 17.
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Acknowledgment of service
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Acknowledgment of service

This Part deals with the procedure for filing an acknowledgment of service.

Where the claimant uses the procedure set out in Part 8 (alternative procedure for claims) this

Part applies subject to the modifications set out in rule 8.3.

A defendant must file an acknowledgment of service if the defendant wishes to dispute the

claim, or part of it.

Where a defendant has filed an acknowledgement of service the defendant must serve a copy

of the filed acknowledgment on every claimant and every other party

If the defendant wishes to dispute the court's jurisdiction or argue that the court should not

exercise its jurisdiction then the defendant must file an acknowledgment of service ticking the

appropriate box in the Form.

An acknowledgment of service must be signed by the defendant or by the defendant’s advocate.

Where the defendant is a legal entity, a person holding a senior position in the legal entity may

sign the acknowledgment of service on the defendant's behalf, but must state the position he or

she holds.

Each of the following persons is a person holding a senior position:

in respect of a registered legal entity, a director, the treasurer, secretary, chief executive,

manager or other officer of the legal entity.

Where a claim is brought against a partnership:

@ service must be acknowledged in the name of the partnership on behalf of all persons
who were partners at the time when the cause of action accrued; and

(b) the acknowledgment of service may be signed by any of those partners, or by any
person authorised by any of those partners to sign it.

Children and incapacitated persons may acknowledge service only by their representative, as

provided by Law, unless the court otherwise orders.

When presented by an advocate, the acknowledgment of service must be accompanied by a

retainer in Form .... in accordance with Part 7.1(5)-(7).

Upon receipt of the acknowledgment of service, the Registrar shall file the same, and date, sign,

and seal the duplicate thereof.

The duplicate of the acknowledgment of service dated, signed and filed as aforesaid, shall be a

certificate that the acknowledgment of service was entered on the day noted by the Registrar.

General provisions

The defendant's name should be set out in full on the acknowledgment of service.

Where the defendant's name has been incorrectly set out in the claim form, it should be correctly
set out on the acknowledgment of service followed by the words “described as” and the
incorrect name.

If two or more defendants to a claim acknowledge service of a claim through the same advocate
at the same time, only one acknowledgment of service need be used.

An acknowledgment of service may be amended or withdrawn only with the permission of the
court.
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An application for permission under rule 10.2(4) must be made in accordance with Part 23.

Consequence of not filing an acknowledgment of service

If:

(@) a defendant fails to file an acknowledgment of Service within the period specified in
rule 10.4; and

(b) does not within that period serve or file an admission in accordance with Part 15,
the claimant may obtain default judgement if Part 13 allows it.

The period for filing an acknowledgment of service

The general rule is that the period for filing an acknowledgment of service is:

@ where the defendant is served with a claim form which states that particulars of claim
are to follow, 14 days after service of the particulars of claim; and

(b) in any other case, 14 days after service of the claim form.

A defendant may file an acknowledgment of service at any time before judgment, provided that

the defendant shall be ordered to pay any costs properly incurred by the claimant in case of a

request or an application for default judgment.

Notice to claimant that defendant has filed an acknowledgment of service
The defendant must deliver a copy of the filed acknowledgment to the claimant and any other

party.

Contents of acknowledgment of service
An acknowledgment of service must:

@) contain the name of the defendant’s advocate or state that the defendant defends in
person;

(b) be signed by the defendant or the defendant's advocate; and

(c) include the defendant's address for service within the municipal limits of the town or

village in which the Registry of the court is situated.
The defendant’s address for service may include the defendant’s facsimile (fax) number and/or
email address.
Where the defendant is an individual, and the claim form does not contain an address at which
he or she resides or carries on business, or contains an incorrect address, the defendant must
provide such an address in the acknowledgment of service.
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Discontinuance
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Scope of this Part

The rules in this Part set out the procedure by which a claimant may discontinue all or part of

a claim.

A claimant who:

@ claims more than one remedy; and

(b) subsequently abandons the claim to one or more of the remedies but continues with the
claim for the other remedies,

is not treated as discontinuing all or part of a claim for the purposes of this Part.

The procedure for amending a statement of case, set out in Part 18, applies where a claimant

abandons a claim for a particular remedy but wishes to continue with the claim for other

remedies.

Right to discontinue claim
A claimant may discontinue all or part of a claim at any time.

However:

@ a claimant must apply for permission of the court to discontinue all or part of a claim
where :
Q) the case has been set for case management; or

(i) the court has granted an interim injunction; or
(iii)  any party has given an undertaking to the court;

(b) where the claimant has received an interim payment in relation to a claim (whether
voluntarily or pursuant to an order under Part 27), the claimant may discontinue that
claim only if:

(M the defendant who made the interim payment consents in writing; or
(i) the court gives permission;

(c) where there is more than one claimant, a claimant may not discontinue unless:
(1) every other claimant consents in writing; or
(i) the court gives permission.

Where there is more than one defendant, the claimant may discontinue all or part of a claim

against all or any of the defendants.

Procedure for discontinuing

To discontinue a claim or part of a claim, a claimant must:

@) file a notice of discontinuance; and

(b) serve a copy of it on every other party to the proceedings who has filed an
acknowledgment of service.

The claimant must state in the notice of discontinuance that the claimant has served notice of

discontinuance on every other party to the proceedings.

Where the claimant needs the consent of some other party, a copy of the necessary consent

must be attached to the notice of discontinuance.
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Where there is more than one defendant, the notice of discontinuance must specify against
which defendants the claim is discontinued.

Right to apply to have notice of discontinuance set aside

Where the claimant discontinues under rule 11.2 (1) the defendant may apply to have the notice
of discontinuance set aside.

The defendant may not make an application under this rule more than 28 days after the date
when the notice of discontinuance was served on the defendant.

When discontinuance takes effect where permission of the court is not needed
Discontinuance of a claim against any defendant takes effect on the date when notice of
discontinuance is served on the defendant under rule 11.3 (1).

Subject to rule 11.4, the proceedings are brought to an end as against the defendant on that date.
However, this does not affect proceedings to deal with any question of costs.

Liability for costs

Unless the court orders otherwise, a claimant who discontinues is liable for the costs which a

defendant against whom the claimant discontinues incurred on or before the date on which

notice of discontinuance was served on the defendant.

If proceedings are only partly discontinued:

@ the claimant is liable under paragraph (1) for costs relating only to the part of the
proceedings which the claimant is discontinuing; and

(b) unless the court orders otherwise, the costs which the claimant is liable to pay must not
be assessed until the conclusion of the rest of the proceedings.

Discontinuance and subsequent proceedings

Where a case has been discontinued under this Part, it shall not constitute a bar to the bringing
of a fresh claim without prejudice to the ability of the court to prevent abuse of process.

If any subsequent claim shall be brought before payment of the costs of a discontinued action,
for the same, or substantially the same, cause of action, the Court may order a stay of such
subsequent action, until such costs shall have been paid.

Stay of remainder of partly discontinued proceedings where costs not paid
This rule applies where:

@ proceedings are partly discontinued;

(b) a claimant is liable to pay costs under rule 11.6.

(c) the claimant fails to pay those costs or make the payment within 14 days of:

Q) the date on which the parties agreed the sum payable by the claimant; or
(i) the date on which the court ordered the costs to be paid or the payment to be
made.

Where this rule applies, the court may stay the remainder of the proceedings until the claimant
pays the whole of the costs which the claimant is liable to pay under rule 11.6.
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Part 12
Disputing the court’s jurisdiction

12.1  Procedure for disputing the court’s jurisdiction
1) A defendant who wishes to:
@ dispute the court's jurisdiction to try the claim; or
(b) argue that the court should not exercise its jurisdiction,
may apply to the court for an order declaring that it has no such jurisdiction or should
not exercise any jurisdiction which it may have.
2 A defendant who wishes to make such an application must first file an acknowledgment of
service in accordance with Part 10 and tick the appropriate box signifying that intention.
3 An application under this rule must:
@ be made within 14 days after filing an acknowledgment of service; and
(b) be supported by evidence.
(@) If the defendant:
@ does not comply with paragraph (2) or
(b) having complied with paragraph (2) does not make such an application within the
period specified in paragraph (3),
the defendant is to be treated as having submitted to the jurisdiction of the court and may not
argue that the court should not exercise its jurisdiction.
(5) Nothing in (4) deprives the defendant of the right to dispute the jurisdiction of the court to try
the claim.

Drafting Note on 12.1 (4) and (5)

12.1(5) seems contradictory to 12.1(4). Once you submit to jurisdiction you are stuck to it, even
if you are sued by the same party in another jurisdiction that is more suitable. There are situations
where essentially the same claim is started in a different jurisdiction, the problem you then have
is you have to go on defending the claim —whereas the other jurisdiction may be more desirable
for both parties so you would want the action in Cyprus stayed. You cannot have it stayed in
Cyprus according to the above drafted rules.

From the perspective of civil procedure, The Expert Group is of the view that it is inconceivable
that jurisdiction may be declined after a trial. There has to be an end to the jurisdictional issue
at an early stage, one way or the other, even if further facts come to light later. If changes in the
law are required, these should be made.

(6) An order containing a declaration that the court has no jurisdiction or will not exercise its
jurisdiction may also make further provision including:
(@) setting aside the claim form;
(b) setting aside service of the claim form;
(c) discharging any order made before the claim was commenced or before the claim form
was served;
(d) staying the proceedings and/or
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(")

(8)

(9)

(e) transferring the proceedings to the court or tribunal having jurisdiction to the extent that

this is required or permitted by any law or rule.

If on an application under this rule the court does not make a declaration pursuant to rule 12.1

(6):

@) the acknowledgment of service shall cease to have effect;

(b) the defendant may file a further acknowledgment of service within 14 days or such
other period as the court may direct; and

(c) the court shall give directions as to the filing and service of the defence in a claim under
Part 7 or the filing of evidence in a claim under Part 8 in the event that a further
acknowledgment of service is filed.

If the defendant files a further acknowledgment of service in accordance with paragraph (7) (b)

the defendant shall be treated as having submitted to the court’s jurisdiction, unless at the same

time the defendant has explicitly reserved the right to appeal.

If a defendant makes an application under this rule, the defendant must file and serve the written

evidence in support with the application notice, but need not before the hearing of the

application file:

@) in a Part 7 claim, a defence; or

(b) in a Part 8 claim, any other written evidence.
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Part 13

Default judgment

13.1
(1)

132
(1)

13.3

1)

(2)

©)

13.4
(1)

Meaning of “default judgment”, “defence” and “failed”
In these rules, “default judgment” means judgment without trial where a defendant:
@) has failed to file an acknowledgment of service; or
(b) has failed to file a defence.
(c) “failed” means failed to file before
Q) the relevant time for doing so has expired, and
(i) before judgment was requested.

Claims in which default judgment may not be obtained
A claimant may not obtain a default judgment where the claimant uses the procedure set out in
Part 8 (alternative procedure for claims).

Conditions to be satisfied
The claimant or defendant may obtain judgment in default of an acknowledgment of service or
defence only if the defendant has failed to file an acknowledgment of service or a defence to
the claim or the claimant has failed to file a defence to the counterclaim under rule 21.4 (or any
part thereof).
The claimant or defendant in a counterclaim may not obtain a default judgment if:
@ the defendant or claimant in a counterclaim has applied:
(1) to have the claimant's or defendant’s statement of case struck out under rule
3.3; or
(i) for summary judgment under Part 24,
and, in either case, that application has not been disposed of;
(b) the defendant or claimant has satisfied the whole claim or counterclaim (including any
claim for costs) on which the claimant or defendant is seeking judgment;
(©)
Q) the claimant or defendant is seeking judgment on a claim or counterclaim for
money; and
(i) the defendant or claimant has filed or served on the claimant or defendant an
admission together with a request for time to pay.
If the defendant is resident outside of the jurisdiction and, for the purposes of execution there,
a judgment on the merits is required then:

@ instead of obtaining judgment in default under this Part, the claimant may make an
application for summary judgment under Part 24 and
(b) in such circumstances, because the claimant would be applying for summary judgment

before any acknowledgment has been filed, he or she will require permission to make
such an application.

Procedure for obtaining default judgment

Subject to paragraph (2), a claimant may obtain a default judgment by filing a written request
to the relevant Court using the Practice Form where the claim is for:

@) a specified amount of money;
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@)

(4)

(%)

(b) an amount of money to be decided by the court;

(©) delivery of goods where the claim form gives the defendant the alternative of paying
their value; or

(d) any combination of these remedies.

The claimant must make an application in accordance with Part 23 if the claimant wishes to

obtain a default judgment:

(@) on a claim which consists of or includes a claim for any other remedy; or

(b) where rule 13.9 or rule 13.10 so provides.

Where a claimant:

(@) claims any other remedy in the claim form in addition to those specified in paragraph
(2); but

(b) abandons that claim in the request for judgment;

the claimant may still obtain a default judgment by filing a request under paragraph (1).

Where the claimant makes a request for a default judgment, judgment shall be such judgment

as it appears to the court that the claimant is entitled to on the statement of case. In

circumstances where the court deems it necessary, it may:

@ decline to grant the request and direct that an application be filed under Part 23; or

(b) require that the claimant file additional evidence (in the form of a witness statement or
otherwise) to prove its claim.

In either case, the court shall briefly state the exceptional circumstances.

Unless any enactment or rule otherwise provides, requests for judgment in default need not be

served on any defendant who has failed to file an acknowledgment of service and may be

determined by the court.

Drafting Note in relation to 13.4 (5)
The Expert Group recommends that 13.4 (5) should be changed to where the Defendant has failed
to file a defence.

The Expert Group thinks that there is a risk in how 13.4 (5) is drafted as it may exclude default
judgement for failure to file a defence. The Expert Group intended the default judgment
procedure to work simply with as little input as possible needed from the court to streamline the
procedure.

The same applies in 13.10 (3) (b)

135
(1)

)

Nature of judgment where default judgment obtained by filing a request

Where the claim is for a specified sum of money, the claimant may specify in a request filed
under rule 13.4 (1):

@ the date by which the whole of the judgment debt is to be paid; or

(b) the times and rate at which it is to be paid by instalments.

Except where paragraph (4) applies, a default judgment on a claim for a specified amount of
money obtained on the filing of a request, will be judgment for the amount of the claim (less
any payments made) and costs:

@) to be paid by the date or at the rate specified in the request for judgment; or

(b) if none is specified, immediately.

(Interest may be included in a default judgment obtained by filing a request if the conditions
set out in rule 13.6 are satisfied).
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Where the claim is for an unspecified amount of money, a default judgment obtained on the

filing of a request will be for an amount to be decided by the court and costs.

Where the claim is for delivery of goods and the claim form gives the defendant the alternative

of paying their value, a default judgment obtained on the filing of a request will be judgment

requiring the defendant to:

@ deliver the goods or (if the defendant does not do so) pay the value of the goods as
decided by the court (less any payments made); and

(b) pay costs.

Interest

A default judgment on a claim for a specified amount of money obtained on the filing of a

request may include the amount of interest claimed to the date of judgment if:

@) the particulars of claim include the details required by rule 16.4;

(b) where interest is claimed under the Courts of Justice Law 14/1960 , the rate is no higher
than the rate of interest payable on judgment debts at the date when the claim form was
issued; and

(c) the claimant's request for judgment includes a calculation of the interest claimed for
the period from the date up to which interest was stated to be calculated in the claim
form to the date of the request for judgment.

In any case where paragraph (1) does not apply, judgment will be for an amount of interest to

be decided by the court.

Procedure for deciding an amount or value

This rule applies where the claimant obtains a default judgment on the filing of a request under
rule 13.4 (1) and judgment is for:

@ an amount of money to be decided by the court;

(b) the value of goods to be decided by the court; or

(c) an amount of interest to be decided by the court.

Before the court enters judgment it will give any directions it considers appropriate.

Claim against more than one defendant

A claimant may obtain a default judgment on request under this Part on a claim for money or a
claim for delivery of goods against one of two or more defendants, and proceed with the claim
against the other defendants.

Where a claimant applies for a default judgment against one of two or more defendants:

@ if the claim can be dealt with separately from the claim against the other defendants:
Q) the court may enter a default judgment against that defendant; and
(i) the claimant may continue the proceedings against the other defendants;

(b) if the claim cannot be dealt with separately from the claim against the other defendants:
Q) the court will not enter default judgment against that defendant; and

(i) the court must deal with the application at the same time as it disposes of the
claim against the other defendants.
A claimant may not enforce against one of two or more defendants any judgment obtained
under this Part for possession of land or for delivery of goods unless:
@) the claimant has obtained a judgment for possession or delivery (whether or not
obtained under this Part) against all the defendants to the claim; or
(b) the court gives permission.
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Procedure for obtaining a default judgment for costs only

Where a claimant wishes to obtain a default judgment for costs only the claimant must make
an application in accordance with Part 23.

Where an application is made under this rule for costs only, judgment shall be for an amount
to be decided by the court.

Default judgment obtained by making an application

The claimant must make an application in accordance with Part 23 where:

@ the claim is:

() a claim against a child or an incapacitated person; or
(i) a claim in tort by one spouse or civil partner against the other. or

(b) the claimant wishes to obtain a default judgment where the defendant has failed to file
an acknowledgment of service:

Q) against a defendant who has been served with the claim out of the jurisdiction
(service where permission of the court is not required);

(i) against a foreign State;

(iii)  against a diplomatic agent who enjoys immunity from civil jurisdiction; or

(iv)  against persons or organisations who enjoy immunity from civil jurisdiction.

On an application against a child or incapacitated person:

@ where a litigation friend has not been already been designated by any law or appointed
by court order to act on behalf of the child or protected party, a litigation friend must
be appointed by the court before judgment can be obtained, and

(b) the claimant must satisfy the court by evidence that the claimant is entitled to the
judgment claimed.

An application for a default judgment may be made without notice if:

@ the claim was served on the defendant ;

(b) the defendant has failed to file an acknowledgment of service; and

(c) notice does not need to be given under any other provision of these rules.

Where an application is made against a foreign State for a default judgment where the defendant

has failed to file an acknowledgment of service:

@) the application may be made without notice, but the court hearing the application may
direct that a copy of the application notice be served on the State;

(b) if the court:

Q) grants the application; or

(i) directs that a copy of the application notice be served on the State,

the judgment or application notice (and the evidence in support) may be served out of
the jurisdiction without any further order;

(c) where paragraph (2)(b) permits a judgment or an application notice to be served out of
the jurisdiction, the procedure for serving the judgment or the application notice is the
same as for serving a claim form.
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13.11 Want of prosecution

Drafting Note

The Rules Committee considers that the rule should be extended to cover other instances e.g.
where an admission is filed but the claimant fails to apply for judgment. The Expert Group
concurs — this and any subsequent extensions are matters for Stage 3.

@ Where after the expiration of 6 months since the end of the period specified in the rules for
filing an acknowledgment of service, or a defence as the case may be:

@ a defendant has not filed an acknowledgment of service or an admission or a defence
or counterclaim; and

(b) the claimant has not entered or applied for judgment under Part 13 (default judgment),
or Part 24 (summary judgment),
the Registrar shall inform the court accordingly.

2 The court may thereupon direct the Registrar to serve a notice to the claimant requiring the
claimant to apply for judgment under Part 13 or Part 24 within 14 days after the giving of the
notice and informing the claimant that upon failure so to proceed within the 14 days aforesaid
the action shall stand dismissed for want of prosecution.

3 Upon failure to proceed within the 14 days as aforesaid, or within such extended time as may
be allowed, the action shall stand dismissed for want of prosecution and the parties shall be
informed accordingly.

4) Where an action stands dismissed under this rule the claimant may institute a fresh action.
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Part 14

Setting aside or varying default judgment

14.1
(1)

14.2
(1)

14.3

()

(2)

14.4
(1)

Scope of this Part
The rules in this Part set out the procedure for setting aside or varying judgment entered under
Part 13 (default judgment).

Cases where the court must set aside judgment entered under Part 13

The court must set aside a judgment entered under Part 13 without regard to the defendant's or
in the case of a counterclaim the claimant’s promptness or the prospects of success if judgment
was wrongly entered because:

@) in the case of a judgment in default of an acknowledgment of service, any of the
conditions in rule 13.3 (1) was not satisfied;
(b) in the case of a judgment in default of a defence, any of the conditions in rule 13.3 (1)

and 13.3 (2) was not satisfied; or
(©) the whole of the claim or counterclaim was satisfied before judgment was entered.
(d) the claim form has not in fact been served.

Cases where the court may set aside or vary judgment entered under Part 13
In any other case, the court may set aside or vary a judgment entered under Part 13 upon such
terms as may be just if:
@) the defendant or claimant has a real prospect of successfully defending the claim or
counterclaim; or
(b) it appears to the court that there is some other good reason why:
(1) the judgment should be set aside or varied; or
(i) the defendant should be allowed to defend the claim.
In considering whether to set aside or vary a judgment entered under Part 13, the matters to
which the court must have regard include whether the person seeking to set aside the judgment
made an application to do so promptly.

Abandoned claim restored where default judgment set aside

Where:

(@) the claimant claimed a remedy in addition to one specified in rule 13.4 (1) (claims in
respect of which the claimant may obtain default judgment by filing a request);

(b) the claimant abandoned the claim for that remedy in order to obtain default judgment
on request in accordance with 13.4 (3); and

(c) that default judgment is set aside under this Part,

the abandoned claim is restored when the default judgment is set aside.
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Part 15

Admissions

15.1  Admissions

1) Any party to a cause or matter may give notice by the statement of case or otherwise in writing
that the party admits the truth of the whole or any part of the case of any other party.

2 Either party may request the other party to admit the truth of the contents of any document,
saving all just exceptions; and in case of refusal or neglect to admit after such notice, the costs
of proving any such document shall be paid by the party so neglecting or refusing, whatever
the result of the cause or matter may be, unless the court orders otherwise.

15.2  Form of Notice to Admit: content of documents

@ A notice to admit the truth of the contents of any documents shall be given in duplicate in Form
18, and the admission thereunder shall be endorsed on the notice after the manner provided in
the footnote to that Form.

15.3  Notice to admit: specific facts

(1) Any party may, by notice in writing, at any time not later than ten days before the day for which
the trial has been fixed, call on any opposite party to admit for the purposes of the cause, matter,
or issue only, any specific fact or facts mentioned in such notice.

15.4  Notice to admit: refusal or neglect to admit after notice under this Part

(1) In case of refusal or neglect to admit any fact mentioned in a notice served under rule 15.3
within 14 days after service of a notice, or within such further time as may be allowed by the
Court or a Judge, the costs of proving such fact shall be paid by the party so neglecting or
refusing, whatever the results of the cause, matter, or issue may be, unless the court orders
otherwise.

(2 Any admission made in pursuance of such notice is to be deemed to be made only for the
purpose of the particular cause, matter, or issue, and not as an admission to be used against the
party on any other occasion or in favour of any person other than the party giving the notice:
provided also that the Court or a Judge may at any time allow any party to amend or withdraw
any admission so made on such terms as may be just.

15,5  Court or a Judge may at any time allow any party to amend or withdraw any admission

Q) The Court or a Judge may at any time allow any party to amend or withdraw any admission so
made on such terms as may be just.

15.6  Form of notice to admit facts

(1) A notice to admit facts shall be in Form ####, and admission of facts shall be in Form ####.

15.7  Judgment on Admissions

@ Any party may at any stage of a cause or matter where admissions of fact have been made either

in a statement of case, or otherwise, apply to the Court or a Judge for such judgment or order
as upon such admissions he or she may be entitled to, without waiting for the determination of
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any other question between the parties; and the Court or a Judge may upon such application
make such order, or give such judgment, as the Court or Judge may think just.

Notice to admit the truth the contents of any documents or facts

A notice to admit the truth of the contents of any documents or facts may be signed by the party
or the party's advocate.

Any admission made in pursuance of any notice to admit the truth the contents of any
documents or facts may be signed by the party or the party's advocate.

If a notice to admit comprises documents which are not necessary, the costs occasioned thereby
shall be borne by the party giving such notice, unless the court orders otherwise.
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Part 16

Statements of Case

16.1
(1)

16.2
(1)

16.3
(1)

(2)

©)
(4)
®)
(6)
16.4

1)
)

Part not to apply where claimant uses Part 8 procedure
This Part does not apply where the claimant uses the procedure set out in Part 8 (alternative
procedure for claims).

General provisions as to the content of statements of case
A party must raise by the statement of case:
@) all matters which show that the claim or counterclaim, as the case may be, is or is not
maintainable;
(b) all such grounds of defence or reply, as the case may be, which if not raised:
Q) would be likely to take the opposite party by surprise; or
(i) would raise issues of fact not arising out of the preceding statement of case,
such as, fraud, prescription or limitation of time, release, payment,
performance, or facts showing illegality of any kind, or rendering the claim or
counterclaim unenforceable.

Contents of the claim form

The claim form must:

@ contain a concise statement of the nature of the claim;

(b) specify the remedy which the claimant seeks;

(c) where the claimant is making a claim for money, contain a statement of value in
accordance with rule 16.4;

(d) where the claimant's only claim is for a specified sum, contain a statement of the
interest accrued on that sum; and

In civil proceedings against the Republic, the claim form must be issued against the Attorney

General of the Republic or any other person or institution specified for this purpose in any other

enactment and must also contain:

@ the names of the government departments and officers of the Republic concerned; and

(b) brief details of the circumstances in which it is alleged that the liability of the State
arose.

If the particulars of claim are not contained in, or are not served with the claim form, the

claimant must state on the claim form that the particulars of claim will follow.

If the claimant is claiming in a representative capacity, the claim form must state what that

capacity is.

If the defendant is sued in a representative capacity, the claim form must state what that capacity

is.

The court may grant any remedy to which the claimant is entitled even if that remedy is not

specified in the claim form.

Statement of value to be included in the claim form

This rule applies where the claimant is making a claim for money.
The claimant must, in the claim form, state:
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16.5
(1)

@ the amount of money claimed and the relevant court scale;
(b) that the claimant expects to recover:

(M not more than €10000;

(i) more than €10000; or
When calculating how much the claimant expects to recover, the claimant must disregard any
possibility:
@) that the court may make an award of:

(M interest;

(i) costs;

(b) that the court may make a finding of contributory negligence;

(c) that the defendant may make a counterclaim or that the defence may include a set-off.
Subject to the provisions of section 22 of the Courts of Justice Law, the statement of value in
the claim form does not limit the power of the court to give judgment for the amount which it
finds the claimant is entitled to.

Contents of the particulars of claim

Particulars of claim must include:

@) a concise statement of the facts on which the claimant relies in order to formulate the
claim;

Drafting Note in relation to 16.5 (1)

The Expert Group does not think that the words ‘in order to formulate the claim’ in 16.5 (1) add
anything or indeed understand precisely what they mean. The Expert Group recommends that
they should be omitted; however, if the Rules Committee think they are helpful then the words
should be left in.

)

(b) if the claimant is seeking interest, a statement to that effect and the details set out in
paragraph (2);
(c) if the claimant is seeking aggravated damages or exemplary damages a statement to

that effect and the grounds for claiming them.
If the claimant is seeking interest the claimant must:
@ state whether the claimant is doing so:
Q) under the terms of a contract;
(i) under an enactment and if so which; or
(iii)  on some other basis and if so what that basis is; and
(b) if the claim is for a specified amount of money, state:
(1) the percentage rate at which interest is claimed;
(i) the date from which it is claimed,;
(iii)  the date to which it is calculated, which must not be later than the date on which
the claim form is issued;
(iv) the total amount of interest claimed to the date of calculation; and
(V) the daily rate at which interest accrues after that date.
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Separate particulars of claim in the same set of proceedings in respect of different
defendants

In a suitable case the court may order, either before or after the service of any particulars of
claim, that the claimant be permitted to serve separate particulars of claim on different
defendants.

Copies of the separate particulars of claim must be served on the other defendants).

Contents of defence

In the defence, the defendant must state:

(@) which of the allegations in the particulars of claim the defendant denies;

(b) which allegations the defendant is unable to admit or deny, but which the defendant
requires the claimant to prove; and

(c) which allegations the defendant admits.

Where the defendant denies an allegation:

@ the defendant must state the reasons for doing so; and

(b) if the defendant intends to put forward a different version of events from that given by
the claimant, the defendant must state the defendant’s own version.

(c) the requirements of (a) and (b) are not satisfied by a bare denial of the allegation.

A defendant who:

@ fails to specifically deal with an allegation; but

(b) has set out in the defence the nature of the case in relation to the issue to which that
allegation is relevant,

shall be taken to require that allegation to be proved.

Where the claim includes a money claim, a defendant shall be taken to require that any

allegation relating to the amount of money claimed be proved unless the defendant expressly

admits the allegation.

Subject to paragraphs (3) and (4), a defendant who fails to deal with an allegation shall be taken

to admit that allegation.

If the defendant disputes the claimant's statement of value under rule 16.4 the defendant must:

@) state why the defendant disputes it; and

(b) if able, give the defendant’s own statement of the value of the claim.

If the defendant is defending in a representative capacity, the defendant must state what that

capacity is.

If the defendant has not filed an acknowledgment of Service under Part 10, the defendant must

give an address for Service.

Defence of set-off

Where a defendant:

@) contends that the defendant is entitled to money from the claimant; and

(b) relies on this as a defence to the whole or part of the claim,

the contention may be included in the defence and set off against the claim, whether or not it is
also a Part 21 claim.

Reply to defence

A claimant who does not file a reply to the defence shall not be taken to admit the matters raised
in the defence.

A claimant who:

@) files a reply to a defence; but
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(b) fails to deal with a matter raised in the defence,

shall be taken to require that matter to be proved.

Where a claimant files and serves a reply and defence to counterclaim this should normally
form one document with the defence to counterclaim following on from the reply.

Where a defence raises new issues then the claimant should set out his or her own version of
events in relation to those new issues.

Court's power to dispense with statements of case

If a claim form has been:

@) issued in accordance with rule 7.1; and

(b) served in accordance with rule 7.5,

the court may, in a suitable case and with the consent of the parties, make an order that the
claim will continue without any other statement of case.

Particulars of claim

If practicable, the particulars of claim should be contained in the claim form.

Where the particulars of claim are not contained in the claim form, they must be filed separately
within 28 days after service of the claim form.

If the particulars of claim are not contained in the claim form, the claim form must also contain
a statement that particulars of claim will follow.

Other matters to be included in particulars of claim

Where a claim is made for an injunction or declaration in respect of or relating to any land or

the possession, occupation, use or enjoyment of any land the particulars of claim must:

@) state whether or not the injunction or declaration relates to residential premises, and

(b) identify the land (by reference to a plan where necessary).

Where a claim is brought to enforce a right to recover possession of goods the particulars of

claim must contain a statement showing the value of the goods.

Where a claim is based upon a written agreement:

@) a copy of the contract or exchange of communication or documents constituting the
agreement should be attached to or served with the particulars of claim and the
original(s) should be available at the hearing, and

(b) any general conditions of sale incorporated in the contract should also be attached (but
where the contract is or the documents constituting the agreement are bulky this rule is
complied with by attaching or serving only the relevant parts of the contract or
documents).

Where a claim is based upon an oral agreement, the particulars of claim should set out the

contractual words used and state by whom, to whom, when and where they were spoken.

Where a claim is based upon an agreement by conduct, the particulars of claim must specify

the conduct relied on and state by whom, when and where the acts constituting the conduct

were done.

Where a claimant desires to have an account taken, the particulars of claim must include a claim

that such account be taken.

In a claim for libel the particulars of claim must state sufficient particulars to identify the

publications in respect of which the claim is brought.

In a claim for recovery of possession of immovable property the particulars of claim should set

out the value of the property sought to be recovered, and in those for trespass the value of the

part actually trespassed upon.
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Matters which must be specifically set out in the statement of case if relied on

The claimant or defendant as the case may be must specifically set out the following matters in

the statement of case where the defendant wishes to rely on them in support of the claim or

defence:

@ any allegation of fraud,

(b) the fact of any illegality,

(©) details of any misrepresentation,

(d) details of all breaches of trust,

(e) notice or knowledge of a fact,

4] details of unsoundness of mind or undue influence,

(o)) details of wilful default, and

(h) any facts relating to mitigation of loss or damage,

Q) any breach of statutory duty,

{)) details of any infringement of the provisions of the Constitution of the Republic,

(K) details of any infringement of the provisions of the European Convention for the
Protection of Human Rights and Fundamental Freedoms or a relevant protocol thereof
as such has been ratified.

() details of any infringement of the provisions of European Union law.

(m) details of the expiry of any relevant limitation period relied on.

Claims for money expressed in foreign currency

Where a claim is for a sum of money expressed in a foreign currency it must expressly state:
@ that the claim is for payment in a specified foreign currency,

(b) why it is for payment in that currency,

Inconsistent Statements of Case

Save by way of amendment where leave to amend has been granted, a subsequent statement of
case must not raise any new ground of claim or contain any allegation of fact inconsistent with
a previous statement of case of the party making the same.

Matters which may be included in the statement of case

A party may:

@) refer in the statement of case to any point of law on which the claim or defence, as the
case may be, is based,

(b) give in the statement of case the name of any witness the party proposes to call, and

(c) attach to or serve with this statement of case a copy of any document which the party
considers is necessary to the claim or defence, as the case may be (including any
expert's report to be filed in accordance with Part 34).

Matters to which no objection can be raised

No technical objection shall he raised to any statement of case on the ground of any alleged
want of form.

No claim shall be open to objection on the ground that a merely declaratory judgment or order
is sought thereby, and the court may make binding declarations of right whether any
consequential relief is or could be claimed, or not.
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Defence and Reply
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Part not to apply where claimant uses the Part 8 procedure
This Part applies to claims commenced by claim form under Part 7. This Part does not apply
where the claimant uses the procedure set out in Part 8 (alternative procedure for claims).

Filing a defence

A defendant who wishes to defend all or part of a claim must file a defence.

The defence which is required by this rule is a defence complying with this Part, with rule 16.7
and rule 16.8 (contents of defence and set-off as appropriate).

The defence must be verified by a statement of truth pursuant to Part 22.

Consequence of not filing a defence
If a defendant fails to file a defence, the claimant may obtain default judgment if Part 13 allows
it.

The period for filing a defence

The general rule is that the period for filing a defence is:

@) 28 days after the acknowledgment of service.

Without prejudice to the court’s power to extend the time for filing a defence, the general rule

is subject to the following rules:

@) section v of Part 6 (which specifies how the period for filing a defence is calculated
where the claim form is served out of the jurisdiction);

(b) part 12 (which provides that, where the defendant makes an application disputing the
court's jurisdiction, the defendant need not file a defence before the hearing);

Agreement extending the period for filing a defence

The defendant and the claimant may agree that the period for filing a defence specified in rule
17.4 shall be extended by up to 42 days. Provided that the number of days of any extension or
extensions does not exceed 42 days in total.

Where the defendant and the claimant agree to extend the period for filing a defence, the
defendant must notify the court in writing immediately thereafter.

Delivery of copy of defence
The defendant must deliver a copy of the defence to every other party immediately after it is
filed.

Making a counterclaim

Part 21 applies to a defendant who wishes to make a counterclaim.

Any counterclaim must be contained in one document with the defence and to follow
immediately thereafter.
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Reply to defence

If a claimant files a reply to the defence, the claimant must deliver the reply on the other parties
immediately after it is filed.

Where a claimant delivers a reply and a defence to counterclaim, the reply and defence to
counterclaim should form one document with the defence to counterclaim following on from
the reply.

Close of pleadings

As between a claimant and a defendant the pleadings close with the filing of a defence or a
reply (if any).

A party may not file or serve any statement of case after a reply without the permission of the
court.

Where a subsequent statement of case is filed with the permission of the court, it shall be
delivered to every other party as soon as practicable thereafter.

Claim not defended or admitted

Where:

@ 6 months have expired since the end of the period for filing a defence specified in rule
17.4;

(b) no defendant has served or filed an admission or filed a defence or counterclaim; and

(© the claimant has not entered or applied for judgment under Part 13 (default judgment),
or Part 24 (summary judgment) within 2 months from the expiration of the above 6
month period,

the Court may dismiss the claim for want of prosecution.

Where a claim is dismissed for want of prosecution this will be without prejudice to the

institution of fresh proceedings concerning the same cause of action.
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Amendments to statements of case
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Amendments to statements of case

A party may amend the statement of case at any time before it has been served on any other

party.

If the statement of case has been served, a party may amend it only:

@ with the written consent of all the other parties; or

(b) with the permission of the court, in the interests of justice and having regard to the
overriding objective.

If a statement of case has been served, an application to amend it by removing, adding or

substituting a party must be made in accordance with rule 20.4.

Costs

Subject to Part 39 dealing with costs:

@ The costs of and occasioned by the amendment will usually be borne by the party
applying for the amendment.

(b) The costs of a contested application will usually follow the event and will be borne by
the unsuccessful party.

Power of court to disallow amendments made without permission

If a party has amended the statement of case where permission of the court was not required,
the court may nevertheless disallow the amendment in exceptional circumstances.

A party may apply to the court for an order under paragraph (1) within 14 days of service on
the party of a copy of the amended statement of case.

Amendments to statements of case with the permission of the court

Where the court gives permission for a party to amend the party’s statement of case it may give

directions as to:

@ consequential amendments to be made to any other statement of case; and

(b) service of any amended statement of case.

The power of the court to give permission under this rule is subject to:

@ rule 20.2 (change of parties: general);

(b) rule 20.6 (special provisions about adding or substituting parties after the end of a
relevant limitation period); and

(c) rule 18.7 (amendment of statement of case after the end of a relevant limitation period).

The date from which amendments take effect

An amendment duly made, with or without leave, takes effect from the date of the original
document which has been amended

This provision does not apply to amendments to remove, add or substitute parties to the
proceedings
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Procedure: applications to amend where the permission of the court is required
The application may be dealt with at a hearing or, if rule 23.12 applies, without a hearing.
When making an application to amend a statement of case, the applicant should file with the
court:
@) the application notice, and
(b) a copy of the statement of case clearly identifying the proposed amendments.
Where permission to amend has been given, the applicant must within 14 days of the date of
the order, or within such other period as the court may direct, file with the court the amended
statement of case.
The statement of case must be re-verified by a statement of truth.
A copy of the order and the amended statement of case must be served on every party to the
proceedings, unless the court orders otherwise.
The amended statement of case and the court copy of it should be endorsed as follows:
@ where the court's permission was required:
““Amended [Particulars of Claim or as may be] by Order of [District Judge ....] or as
may be dated ...””
(b) Where the court's permission was not required:
““Amended [Particulars of Claim or as maybe] under [rule 18.1(1) or (2)(a)] dated ...”
The statement of case in its amended form must show the amendments.

Amendments to statements of case after the end of a relevant limitation period

This rule applies where:

@) a party applies to amend his or her statement of case in one of the ways mentioned in
this rule; and

(b) a period of limitation has expired.

The court may allow an amendment whose effect will be to add or substitute a new claim, but

only if the new claim arises out of the same facts or substantially the same facts as a claim in

respect of which the party applying for permission has already claimed a remedy in the

proceedings.

The court may allow an amendment to correct a mistake as to the name of a party, but only

where the mistake was genuine and not one which would cause reasonable doubt as to the

identity of the party in question.

The court may allow an amendment to alter the capacity in which a party claims if the new

capacity is one which that party had when the proceedings started or has since acquired.
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Further information
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Obtaining further information

The court may at any time order a party to:

@ clarify any matter which is in dispute in the proceedings; or

(b) give additional information in relation to any such matter,

whether or not the matter is contained or referred to in a statement of case.

Rule 19 (1) is subject to any rule of law to the contrary.

Where the court makes an order under rule 19 (1), the party against whom it is made must:
@ file the response; and

(b) serve it on the other parties,

within the time specified by the court.

Preliminary request for further information or clarification

Before making an application to the court for an order under Part 19, the party seeking
clarification or information should first serve on the party from whom it is sought a written
request for that clarification or information (a Request) stating a date by which the response to
the Request should be served. The date must allow the party who is responding a reasonable
time to respond.

A Request should be concise and strictly confined to matters which are reasonably necessary
and proportionate to enable the first party to prepare the party’s own case or to understand the
case to be met.

Requests must be made as far as possible in a single comprehensive document and not
piecemeal.

A Request may be made by letter if the text of the Request is brief and the reply is likely to be
brief; otherwise the Request should be made in a separate document.

If a Request is made in a letter, the letter should, in order to distinguish it from any other that
might routinely be written in the course of a case:

@ state that it contains a Request made under Part 19, and

(b) deal with no matters other than the Request.

Form of Request

A Request (whether made by letter or in a separate document) must:

@ be headed with the name of the court and the title and number of the claim,

(b) in its heading state that it is a Request made under Part 19 , identify the first party and
the second party and state the date on which it is made,

(c) set out in a separate numbered paragraph each request for information or clarification,

(d) where a Request relates to a document, identify that document and (if relevant) the
paragraph or words to which it relates,

(e) state the date by which the first party expects a response to the Request.
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Responding to a request

A response to a Request must be in writing, dated and signed by the second party or the party’s

advocate.

Where the Request is made in a letter the second party may give the response in a letter or in a

formal reply. Such a letter should identify itself as a response to the Request and deal with no

other matters than the response.

A response must:

@) be headed with the name of the court and the title and number of the claim,

(b) in its heading identify itself as a response to that Request,

(c) set the response to each request for information or clarification in a separate numbered
paragraph ,

(d) refer to and have attached to it a copy of any document not already in the possession
of the first party which forms part of the response.

A second or supplementary response to a Request must identify itself as such in its heading.

The second party must, when serving the response on the first party, serve on every other party

and file with the court a copy of the Request and of the second party’s response.

Statements of truth
A response should be verified by a statement of truth.

Refusal to provide

@) If the responding party objects to complying with the Request or part of it or is unable
to do so at all or within the time stated in the Request the responding party must inform
the first party promptly and in any event within that time.

(b) Where the responding party considers that a Request can only be complied with at
disproportionate expense and objects to comply for that reason the responding party
should say so in the reply and explain briefly why the party has taken that view.

(© The responding party may do so in a letter or in a separate document (a formal
response), but in either case must give reasons and, where relevant, give a date by
which the party expects to be able to comply.

(d) There is no need for the responding party to apply to the court if party objects to a
Request or is unable to comply with it at all or within the stated time. The responding
party need only comply with rule 19.6 (1)(a) above.

Restriction on the use of further information

Unless the court orders otherwise, information provided by a party to another party (whether
given voluntarily or following an order made under rule 19.1 above) must not be used for any
purpose except for that of the proceedings in which it is given.
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Part 20

Parties and group litigation

Drafting Note

Orders 13 and 14 are covered in the rules already under general case management provisions.
Part 3.7 covers the point about consolidation. The Expert Group recommends that the case
management powers work best if left as they are.

20.1
(1)

Parties: general
Any number of claimants or defendants may be joined as parties to a claim.

Section I: Addition and substitution of parties

20.2
(1)

)

©)
(4)

20.3

)

)

20.4

)

)

©)

Change of parties: general

This rule applies where a party is to be added or substituted except where the case falls within

rule 20.6 (special provisions about changing parties after the end of a relevant limitation

period).

The court may order a person to be added as a new party if:

@ it is desirable to add the new party so that the court can resolve all the matters in dispute
in the proceedings; or

(b) there is an issue involving the new party and an existing party which is connected to
the matters in dispute in the proceedings, and it is desirable to add the new party so that
the court can resolve that issue.

The court may order any person to cease to be a party if it is not desirable for that person to be

party to the proceedings.

The court may order a new party to be substituted for an existing one if:

@ the existing party's interest or liability has passed to the new party; or

(b) it is desirable to substitute the new party so that the court can resolve the matters in
dispute in the proceedings.

Provisions applicable where two or more persons are jointly entitled to a remedy

Where a claimant claims a remedy to which some other person is jointly entitled with the
claimant, all persons jointly entitled to the remedy must be parties unless the court orders
otherwise.

If any person does not agree to be a claimant, the person must be made a defendant, unless the
court orders otherwise.

Procedure for adding and substituting parties

The court's permission is required to remove, add or substitute a party, unless the claim form
has not been served.

An application for permission under paragraph (1) may be made by:

@) an existing party; or

(b) a person who wishes to become a party.

An application for an order under rule 20.2(4) (substitution of a new party where existing party's
interest or liability has passed):
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@ may be made without notice; and

(b) must be supported by evidence.

Nobody may be added or substituted as a claimant unless:

@ the person has given consent in writing; and

(b) that consent has been filed with the court.

An order for the removal, addition or substitution of a party must be served on:

@) all parties to the proceedings; and

(b) any other person affected by the order.

When the court makes an order for the removal, addition or substitution of a party, it may give

consequential directions about:

@ filing and serving the claim form on any new defendant;

(b) serving relevant documents on the new party; and

(c) the management of the proceedings.

Where the court has made an order adding or substituting a new claimant, the court may direct:

@ a copy of the order to be served on every party to the proceedings and any other person
affected by the order,

(b) copies of the statements of case and of documents referred to in any statement of case
to be served on the new party,

(©) the party who made the application to file within 14 days an amended claim form and
particulars of claim.

Where the court has made an order adding or substituting a defendant whether on its own

initiative or on an application, the court may direct:

@) the claimant to file with the court within 14 days (or as ordered) an amended claim
form and particulars of claim for the court file,

(b) a copy of the order to be served on all parties to the proceedings and any other person
affected by it,

(© the amended claim form and particulars of claim, forms for admitting, defending and
acknowledging the claim and copies of the statements of case and any other documents
referred to in any statement of case to be served on the new defendant.

(d) unless the court orders otherwise, the amended claim form and particulars of claim to
be served on any other defendants.

The date from which an amendment to add a party takes effect
Unless the court otherwise orders, the addition of a new party takes effect on the date the
amended claim form is served upon him or her.

Special provisions about adding or substituting parties after the end of a relevant

limitation period

This rule applies to a change of parties after the end of a period of limitation.

The court may add or substitute a party only if:

@ the relevant limitation period was current when the proceedings were started; and

(b) the addition or substitution is necessary.

The addition or substitution of a party is necessary only if the court is satisfied that:

@) the new party is to be substituted for a party who was named in the claim form in
mistake for the new party;

(b) the claim cannot properly be carried on by or against the original party unless the new
party is added or substituted as claimant or defendant; or
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(c) the original party has died or had a bankruptcy order made against it and the party’s
interest or liability has passed to the new party.
(@)) In addition, the court may add or substitute a party where, in the exercise of any statutory power,
it directs that the limitation period shall not apply to the claim by or against the new party.
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Representative parties
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Representative parties with same interest

Where more than one person has the same interest in a cause or matter:

@ the claim may be begun; or

(b) the court may order that the claim be continued,

by or against one or more of the persons who have the same interest as representatives of any

other persons who have that interest.

The court may direct that a person may not act as a representative.

Any party may apply to the court for an order under paragraph (2).

Unless the court otherwise directs any judgment or order given in a claim in which a party is

acting as a representative under this rule:

@ is binding on all persons represented in the claim; but

(b) may only be enforced by or against a person who is not a party to the claim with the
permission of the court.

Representation of interested persons who cannot be ascertained etc.
This rule applies to claims about:
@ the estate of a deceased person;
(b) property subject to a trust; or
(© the meaning of a document, including a statute.
The court may make an order appointing a person to represent any other person or persons in
the claim where the person or persons to be represented:
(@) are unborn;
(b) cannot be found;
(© cannot easily be ascertained; or
(d) are a class of persons who have the same interest in a claim and:
Q) one or more members of that class are within sub-paragraphs (a), (b) or (c); or
(i) to appoint a representative would further the overriding objective.
An application for an order under paragraph (2):
@ may be made by:
(1) any person who seeks to be appointed under the order; or
(i) any party to the claim; and
(b) may be made at any time before or after the claim has started.
An application notice for an order under paragraph (2) must be served on:
@) all parties to the claim, if the claim has started,
(b) the person sought to be appointed, if that person is not the applicant or a party to the
claim; and
(c) any other person as directed by the court.
No order shall be made under this rule unless the person to be appointed consents to the
appointment.
The court's approval is required to settle a claim in which a party is acting as a representative
under this rule.
The court may approve a settlement where it is satisfied that the settlement is for the benefit of
all the represented persons.
Unless the court otherwise directs, any judgment or order given in a claim in which a party is
acting as a representative under this rule:
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@ is binding on all persons represented in the claim; but
(b) may only be enforced by or against a person who is not a party to the claim with the
permission of the court.

Representation of beneficiaries by trustees etc.

A claim shall be brought by or against trustees, executors or administrators in that capacity
without adding as parties any persons who have a beneficial interest in the trust or estate, unless
any law or rule provides otherwise.

Any judgment or order given or made in the claim is binding on the estate unless the court
orders otherwise in the same or other proceedings.

Death

Where a person who had an interest in a claim has died and that person has no personal

representative the court may order:

@ the court may order the claim to proceed in the absence of a person representing the
estate of the deceased; or

(b) a person to be appointed to represent the estate of the deceased the court may order that
the claim shall not proceed until a grant of probate or administration, whether general
or limited, has been made as provided by the provisions of Cap. 189; or

(c) the claim shall proceed by any heirs in the same manner as a personal representative
under to the provisions of section 29 of Cap. 189.

Where a defendant against whom a claim could have been brought has died and:

@) a grant of probate or administration has been made, the claim must be brought against
the persons who are the personal representatives of the deceased,;

(b) a grant of probate or administration has not been made:
Q) the claim must be brought against “the estate of” the deceased; and
(i) the claimant must apply to the court for an order appointing a person to

represent the estate of the deceased in the claim for a grant under the
provisions of section 19 of Cap. 189 for the purposes of the claim.

A claim shall be treated as having been brought against “the estate of” the deceased in

accordance with paragraph (2) (b) (i) where:

@) the claim is brought against the “personal representatives” of the deceased but a grant
of probate or administration has not been made; or

(b) the person against whom the claim was brought was dead when the claim was started.

Before making an order under this rule, the court may direct notice of the application to be

given to any other person with an interest in the claim.

Where an order has been made under paragraphs (1) or (2) (b) (ii) any judgment or order made

or given in the claim is binding on the estate of the deceased.

Power to make judgments binding on non-parties

This rule applies to any claim relating to:

@) the estate of a deceased person;

(b) property subject to a trust; or

(c) the sale of any property.

The court may at any time direct that notice of:

@) the claim; or

(b) any judgment or order given in the claim,

be served on any person who is not a party but who is or may be affected by it.
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An application under this rule:
@) may be made without notice; and
(b) must be supported by written evidence which includes the reasons why the person to
be served should be bound by the judgment in the claim.
Unless the court orders otherwise:
@ a notice of a claim or of a judgment or order under this rule must be:
(1 issued by the court; and
(i) accompanied by a form of acknowledgment of service with any necessary
modifications;
(b) a notice of a claim must also be accompanied by:
(M a copy of the claim form; and
(i) such other statements of case, witness statements or affidavits as the court may
direct; and
(©) a notice of a judgment or order must also be accompanied by a copy of the judgment
or order.
If a person served with notice of a claim files an acknowledgment of service of the notice within
14 days the person will become a party to the claim.
If a person served with notice of a claim does not acknowledge service of the notice the person
will be bound by any judgment given in the claim as if the person were a party.
If, after service of a notice of a claim on a person, the claim form is amended so as substantially
to alter the remedy claimed, the court may direct that a judgment shall not bind that person
unless a further notice, together with a copy of the amended claim form, is served on the person.
Any person served with a notice of a judgment or order under this rule:
@ shall be bound by the judgment or order as if the person had been a party to the claim;

but
(b) may, provided the person acknowledges service:
Q) within 28 days after the notice is served on the person, apply to the court to set

aside or vary the judgment or order; and
(i) take part in any proceedings relating to the judgment or order.
The following rules of Part 10 (acknowledgment of service) apply:
@) rule 10.5; and
(b) rule 10.6, subject to the modification that references to the defendant are to be read as
references to the person served with the notice.
A notice under this rule is issued on the date entered on the notice by the court.
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Commencement of Derivative claims

This Section applies to a derivative claim (where a company, other body corporate or trade
union is alleged to be entitled to claim a remedy, and a claim is made by a member of it for it
to be given that remedy).

The company, body corporate or trade union for the benefit of which a remedy is sought must
be made a defendant to the claim.

A claim form must be headed “Derivative claim”.

Every Derivative claim once issued requires order of the court to continue

After the issue of the claim form, the claimant must not (save to apply for permission to
continue the claim) take any further step in the proceedings without the permission of the court,
other than the making of an urgent application for interim relief.

The claimant must within 21 days of issue of the claim form apply to the court by application
notice for an order for permission for the claim to continue.

The application notice must be supported by the written evidence on which the claimant relies
in support of the permission application.

The application notice and the written evidence must be served on the defendant within the
period in which the claim form must be served and in any event at least 14 days before the
hearing of the application.

The defendant must 7 days before the hearing of the application deliver and file a notice of
opposition in Form ..., if the defendant intends to oppose the application, and the written
evidence upon which the defendant intends to rely.

The court will grant such an order only if the claimant establishes that there is a prima facie
case to be tried.
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Counterclaims and other additional claims
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Purpose of this Part
The purpose of this Part is to enable counterclaims and other additional claims to be managed
in the most convenient and effective manner.

Scope and interpretation

This Part applies to:

@) a counterclaim by a defendant against the claimant or against the claimant and some
other person;

(b) an additional claim by a defendant against any person (whether or not already a party)
for contribution or indemnity or some other remedy; and

(©) where an additional claim has been made against a person who is not already a party,
any additional claim made by that person against any other person (whether or not

already a party).
In these rules:
@) “additional claim” means any claim other than the claim by the claimant against the

defendant; and
(b) unless the context requires otherwise, references to a claimant or defendant include a
party bringing or defending an additional claim.

Application of these Rules to additional claims

An additional claim shall be treated as if it were a claim for the purposes of these rules, except
as provided by this Part.

The following rules do not apply to additional claims:

@) rules 7.5 and 7.6 (time within which a claim form may be served);

(b) rule 16.4 (statement of value); and

Part 13 (default judgment) applies to a counterclaim but not to other additional claims.

Defendant's counterclaim against the claimant

A defendant may make a counterclaim against a claimant by filing particulars of the
counterclaim.

A defendant may make a counterclaim against a claimant:

@ without the court's permission if the defendant files it with the defence; or

(b) at any other time with the court's permission.

Part 10 (acknowledgment of service) does not apply to a claimant who wishes to defend a
counterclaim.

Counterclaim against a person other than the claimant

A defendant who wishes to counterclaim against a person along with the claimant must apply
to the court for an order that that person be added as an additional party.

An application for an order under paragraph (1) may be made without notice unless the court
directs otherwise.
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Where the court makes an order under paragraph (1), it will give directions as to the
management of the case.

Defendant's additional claim for contribution or indemnity from another party
A defendant who has filed an acknowledgment of service or a defence may make an additional
claim for contribution or indemnity against a person who is already a party to the proceedings
by:
@) filing a notice containing a statement of the nature and grounds of his or her additional
claim; and
(b) serving the notice on that party.
A defendant may file and serve a notice under this rule:
@ without the court's permission, if the defendant files and serves it:
(1) with the defence; or
(i) if the additional claim for contribution or indemnity is against a party added to
the claim later, within 28 days after that party files a defence; or
(b) at any other time with the court's permission.

Procedure for making any other additional claim

This rule applies to any additional claim except:

@ a counterclaim only against an existing party; and

(b) a claim for contribution or indemnity made in accordance with rule 21.6.

An additional claim is made when the court issues the appropriate claim form.

A defendant may make an additional claim:

@ without the court's permission if the additional claim is issued before or at the same
time as the defendant files a defence;

(b) at any other time with the court's permission.

Particulars of an additional claim must be contained in or served with the additional claim.

An application for permission to make an additional claim may be made without notice, unless

the court directs otherwise.

Application for permission of the court to make an additional claim

An application for permission to make an additional claim must be supported by evidence

stating:

@) The stage which the proceedings have reached,

(b) The nature of the additional claim to be made or details of the question or issue which
needs to be decided,

(c) a summary of the facts on which the additional claim is based and

(d) the name and address of any proposed additional party.

Statement of truth
The contents of an additional claim must be verified by a statement of truth.

Service of claim form
Where an additional claim may be made without the court's permission, any claim form must:

@) in the case of a counterclaim against an additional party only, be served on every other
party when a copy of the defence is served;
(b) in the case of any other additional claim, be served on the person against whom it is

made within 14 days after the date on which the additional claim is issued by the court.
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Paragraph (1) does not apply to a claim for contribution or indemnity made in accordance with
rule 21.6.

Where the court gives permission to make an additional claim it will at the same time give
directions as to its service.

Matters relevant to the question of whether an additional claim should be separate from
the claim
This rule applies where the court is considering whether to:

@ permit an additional claim to be made;
(b) dismiss an additional claim; or
(c) require an additional claim to be dealt with separately from the claim by the claimant

against the defendant.
The matters to which the court may have regard include:
@ the connection between the additional claim and the claim made by the claimant against
the defendant;
(b) whether the additional claimant is seeking substantially the same remedy which some
other party is claiming from him or her; and
(c) whether the additional claimant wants the court to decide any question connected with
the subject matter of the proceedings:
(i not only between existing parties but also between existing parties and a person
not already a party; or
(i) against an existing party not only in a capacity in which that party is already a
party but also in some further capacity.

Effect of service of an additional claim

A person on whom an additional claim is served becomes a party to the proceedings if the
person is not a party already.

When an additional claim is served on an existing party for the purpose of requiring the court
to decide a question against that party in a further capacity, that party also becomes a party in
the further capacity specified in the additional claim.

Special provisions relating to default judgment on an additional claim other than a

counterclaim or a contribution or indemnity notice

This rule applies if:

@ the additional claim is not:
Q) a counterclaim; or
(i) a claim by a defendant for contribution or indemnity against another defendant

under rule 21.6; and

(b) the party against whom an additional claim is made fails to file an acknowledgment of
service or defence in respect of the additional claim.

The party against whom the additional claim is made:

@) is deemed to admit the additional claim, and is bound by any judgment or decision in
the proceedings in so far as it is relevant to any matter arising in the additional claim;

(b) subject to paragraph (3), if default judgment under Part 13 is given against the
additional claimant, the additional claimant may obtain judgment in respect of the
additional claim by filing a request in the relevant practice form.

An additional claimant may not enter judgment under paragraph (2) (b) without the court's

permission if:
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@ that claimant has not satisfied the default judgment which has been given against that
claimant; or

(b) that claimant wishes to obtain judgment for any remedy other than a contribution or
indemnity.

An application for the court's permission under paragraph (3) may be made without notice

unless the court directs otherwise.

The court may at any time set aside or vary a judgment entered under paragraph (2) (b).

Procedural steps on service of an additional claim form on a non-party

Where an additional claim form is served on a person who is not already a party it must be

accompanied by:

@ a form for defending the claim;

(b) a form for admitting the claim;

(©) a form for acknowledging service; and

(d) a copy of:
Q) every statement of case which has already been served in the proceedings; and
(i) such other documents as the court may direct.

A copy of the additional claim form must be delivered on every existing party.

Case management where a defence to an additional claim is filed

Where a defence is filed to an additional claim the court must consider the future conduct of
the proceedings and give appropriate directions.

In giving directions under paragraph (1) the court must ensure that, so far as practicable, the
original claim and all additional claims are managed together.
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Part 22

Statements of Truth

22.1  Documents to be verified by a statement of truth

@ The following documents must be verified by a statement of truth:

@) a statement of case;

(b) a response complying with an order under rule 19.1 to provide further information;
(c) a witness statement;

(d) any other document which a rule or direction requires.

2 Where a statement of case is amended, the amendments must be verified by a statement of truth
unless the court orders otherwise.

3 If an applicant wishes to rely on matters set out in the application notice as evidence, the
application notice must be verified by a statement of truth.

4) The statement of truth must be signed by:

@ in the case of a statement of case, a response or an application:
(1) the party or representative of a child or incapacitated person under any law; or
(i) the advocate on behalf of the party or representative of a child or incapacitated
person under any law; and
(b) in the case of a witness statement, the maker of the statement.

(5) Where a document is to be verified on behalf of a legal entity, subject to rule 22.1 (8), the
statement of truth must be signed by a person holding a senior position in the legal entity. That
person must state the office or position held.

(6) Each of the following persons is a person holding a senior position:

@ in respect of aregistered legal entity, a director, the treasurer, secretary, chief executive,
manager or other officer of the legal entity.

@) Where the document is to be verified on behalf of a partnership, those who may sign the
statement of truth are:

@ any of the partners, or
(b) a person having the control or management of the partnership business.

(8) Where a party is legally represented, the advocate may sign the statement of truth on the party’s
behalf in respect of the documents referred to in rule 22 (1) (a), (b) and (d) above. In signing,
the advocate must state the capacity in which he or she signs and the name of the firm where
appropriate.

9 A advocate who signs a statement of truth must sign in his or her own name and not that of his
or her firm or employer.

22.2  Inability of persons to read or sign documents to be verified by a statement of truth

Q) Where a document containing a statement of truth is to be signed by a person who is unable to
read or sign the document, this must be certified by an authorised person.

2 An authorised person is a person able to administer oaths and take affidavits but need not be
independent of the parties or their representatives.

3 The authorised person must certify:

@) that the document has been read to the person signing it;
(b) that that person appeared to understand it and approved its content as accurate;
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(c) that the declaration of truth has been read to that person;

(d) that that person appeared to understand the declaration and the consequences of making
a false declaration; and

(e) that that person signed or made his or her mark in the presence of the authorised person.

The certification shall be at the end of the document and shall include the points raised above

in 22.2 (3) (a) — (e).

Failure to verify a statement of case

If a party fails to verify the statement of case by a statement of truth:

@) the statement of case shall remain effective unless struck out; but

(b) the party may not rely on the statement of case as evidence of any of the matters set
outin it.

The court may strike out a statement of case which is not verified by a statement of truth.

Any party may apply for an order under paragraph (2).

Failure to verify a witness statement
If the maker of a witness statement fails to verify the witness statement by a statement of truth,
it shall be inadmissible as evidence unless the court permits it.

Power of the court to require a document to be verified

The court may order a person who has failed to verify a document in accordance with rule 22.1
to verify the document.

Any party may apply for an order under paragraph (1).

Contempt of court

Proceedings for contempt of court may be brought against a person if he or she makes or causes
to be made a false statement in a document verified by a statement of truth without an honest
belief in its truth pursuant to s. 44 of the Courts of Justice Law 14/1960..
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Part 23

General Rules about Applications for Court Orders
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Meaning of “application notice” and “respondent”

In this Part:

“application notice” means a document in which the applicant states the applicant’s intention
to seek a court order; and

“respondent” means:

@) the person against whom the order is sought; and

(b) such other person as the court may direct.

Application notice to be filed

The general rule is that an applicant must file an application notice.

An applicant may make an application without filing an application notice if:

@) this is permitted by a rule; or

(b) the court dispenses with the requirement for an application notice.

Any applications made before a claim is commenced should be made under this Part.

Time when an application is made
Where an application must be made within a specified time, it is so made if the application
notice is received by the court within that time.

What an application notice must include

An application notice must state:

@) what order the applicant is seeking;

(b) the specific statutory provision or rule relied on; and

(c) briefly, why the applicant is seeking the order.

An application notice must be signed and include:

@) the title of the claim,

(b) the court in which the application notice is filed,

(c) the reference number of the claim,

(d) the full name of the applicant and the full name of the respondent,

(e) where the applicant is not already a party, the applicant’s address for service.

A draft copy of the order sought by the applicant must be attached to the notice of application.
If the applicant relies on facts which appear in the court books or records, these facts must be
specifically identified in the application notice;

If the applicant relies on facts set out in an affidavit, this must be specifically stated in the
application notice.

Service of a copy of an application notice

The general rule is that a copy of the application notice must be served on each respondent.
A copy of the application notice:

@) must be served as soon as practicable after it is filed; and
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(b) except where another time limit is specified in these Rules, must in any event be served
at least 4 days before the court is to deal with the application.

Drafting Note in relation to in 23.5 (2) and (4):

What is meant by “dealing with the application” in 23.5 (2) and (4)? The Expert Group assumes
that it is the hearing of the application. But it seems that a distinction is drawn between
“appearance before the court” and the “hearing”: see rule 23.9(2) and 23.11( 1). This needs to be
looked at carefully. The Expert Group doesn’t see why there needs to be two stages i.e.
appearance and then hearing, unless the application is unusually complex or heavy.

It seems to the Expert Group that two stages are not necessary for Part 23 Applications. The
court in which the application notice is made could receive the documents at the time the
application notice is filed. This could be a requirement that would obviate the need for a first
hearing. Ultimately if the local context dictates that the two stages are necessary then this is a
decision for the Rules Committee.

3 When a copy of an application notice is served it must be accompanied by:
@ a copy of any written evidence in support; and
(b) a copy of any draft order which the applicant has attached to the application.
4) If:
@ an application notice is served; but
(b) the period of notice is shorter than the period required by these rules,
the court may direct that, in the circumstances of the case, sufficient notice has been given and
deal with the application.

23.6  When an application without notice may be made

(1) An application may be made without serving an application notice in any of the following
circumstances only:
@) where there is urgency or other peculiar circumstances,
(b) where the overriding objective is best furthered by doing so,
(© by consent of all parties,
(d) where the court dispenses with the requirement for service;
(e) where a Law, rule or court order permits.

(2) The Court dealing with an application made without notice may direct that it be served to such
persons as the Court may think fit in which case it will be proceed as an application made with
notice.
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Drafting Note in relation to 23.7 and witness statements

The Expert Group notes that a ‘witness statement’ has been replaced by an affidavit in places
throughout the rules. The Expert Group respects the Rules Committee’s power to do this but
would strongly recommend that it reconsider. Witness statements are a very efficient way of
saving time and increasing efficiency in the court. The benefits of witness statements have been
spelt out in an earlier drafting note.

23.7  Affidavit to be filed with an application notice

1) An application notice need not be accompanied by an affidavit if the applicant relies on facts
which appear in the court books or records.

(2 When an applicant relies on any facts which do not appear in the court books or records, the
application notice must be supported by affidavit.

23.8  Date of Appearance of the parties before the Court
@ The Registry shall fix a date for the appearance of the parties before the Court and shall notify
the applicant of the date and the time.

23.9  Notice of Opposition

@ A respondent who intends to oppose an application must file and serve on every other party a
notice of opposition to the application in Form ...

(2 The notice of opposition must be filed at least four days before the date fixed for appearance
before the Court and served on every other party immediately thereafter.

Drafting Note in relation to 23.9
The Expert Group’s response is the same as in 23.5 (2) and (4).

The Expert Group question the need for two stages namely appearance and hearing except for
the most complex Part 23 applications. The four days in 23.9 (2) is the same period as is given for
the service of the application notice under rule 23.5(2). Should there not be an interval between
the two dates? Perhaps the periods should be 6 days and 4 days? But then how do the 5 day
periods mentioned in 23.10 (1)(a) and (c) fit in? These time periods should be reconsidered. The
time for complying with these steps needs to be sequential and streamlined.

3 The notice of opposition must:

@ state the respondent’s intention to oppose the application;
(b) refer briefly but specifically to the grounds of opposition; and
(c) refer to the specific statutory provision or rule relied on.
4)
@) If the respondent relies of any facts which do not appear in the court books or records,
the notice of opposition must be supported by affidavit.
(b) If the respondent relies on facts which appear in the court books or records, the notice

of opposition need not be supported by affidavit, but these facts must be specifically
identified in the notice of opposition.

23.10 Further or Supplementary Affidavit
1)
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@ an applicant may file and serve a further affidavit in reply to the respondent’s notice of
opposition within 5 working days after service of the notice of opposition;

(b) this affidavit must be limited to new matters raised in the notice of opposition.

(c) a respondent may file and serve a further affidavit in reply to the applicant’s further
affidavit within 5 working days thereafter which must also be limited to new matters
raised in the further affidavit of the applicant.

In all other cases, the court may permit the filing of a further or supplementary affidavit for
good cause shown.

Hearing of the application

At the date fixed for appearance, the court shall fix the application for hearing and give any
other necessary directions.

H axpdoon aitnong deEdyetor ot Pdon TV YeyovoOT®mV OV avaQEPOVTAL GTNV AiTNnoN 1 OTIg
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All parties must file and serve skeleton arguments on all other parties to the application at least
two days before the date for fixed for hearing.

The skeleton arguments must be accompanied by any authorities deemed necessary.

Applications which may be dealt without a hearing

The court may deal with an application without a hearing if:

@ the parties agree as to the terms of the order sought, or

(b) the parties agree that the court should dispose of the application without a hearing.

Service of application where application made without notice

This rule applies where the court has disposed of an application which it permitted to be made
without service of a copy of the application notice.

Where the court makes an order a copy of the application notice and any evidence in support
must, unless the court orders otherwise, be served with the order on any party and other person
against whom the order was made.

Application to set aside or vary order made without notice

A person who was not served with a copy of the application notice before an order was made
under rule 23.13, may apply to have the order set aside or varied.

An application under this rule must be made within 10 days after the date on which the order
was served on the person making the application.

Power of the court to proceed in the absence of a party
Where the applicant or any respondent fails to attend the hearing of an application, the court
may proceed in his or her absence.

Drawing up of court orders

Every order, if and when drawn up, shall be drawn up in the same manner as judgments directed
to be drawn up, and when drawn up, shall show on the face of it by whom, or on whose behalf,
the application was made, and the nature of the order made.

When an order becomes binding
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@ Every order shall be binding on the applicant and on all other parties to the claim on whom the

application notice was duly served, from the date it is made.
2 Where any party to the claim has not been duly served with the application notice, the order
becomes binding from the date of service of an office copy of the order on the party.
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Part 24

Summary Judgment

24.1
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(2)
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Scope of this Part

This Part sets out a procedure by which the court may decide a claim or a particular issue
without a trial.

The court may give summary judgment against a claimant or defendant in any type of
proceedings.

Grounds for summary judgment
The court may give summary judgment against a claimant or defendant on the whole of a claim
or on a particular issue if:

@ it considers that:
Q) the claimant has no real prospect of succeeding on the claim or issue; or
(i) the defendant has no real prospect of successfully defending the claim or issue;
and
(b) there is no other compelling reason why the case or issue should be disposed of at a
trial.
Procedure

A claimant may not apply for summary judgment until the defendant against whom the
application is made has filed an acknowledgement of service unless the court gives permission.
If a claimant applies for summary judgment before a defendant against whom the application
is made has filed a defence, that defendant need not file a defence before the hearing.

Where a summary judgment hearing is fixed, the respondent (or the parties where the hearing
is fixed of the court's own initiative) must be given at least 14 days' notice of the date fixed for
the hearing.

The Application Notice
The application is made in accordance with Part 23.
The application notice or the evidence contained or referred to in it or served with it must:
(&) identify concisely any point of law or provision in a document on which the applicant
relies, and/or
(b) state that it is made because the applicant believes that on the evidence the respondent
has no real prospect of succeeding on the claim or issue or (as the case may be) of
successfully defending the claim
and in either case state that the applicant knows of no other reason why the disposal of the
claim or issue should await trial.
Unless the application notice itself contains all the evidence (if any) on which the applicant
relies, the application notice should identify the written evidence on which the applicant relies.
This does not affect the applicant's right to file further evidence under rule 24.5(2).
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Evidence for the purposes of a summary judgment hearing
If the respondent to an application for summary judgment wishes to rely on written evidence at
the hearing, the respondent must:
(@) file the written evidence; and
(b) serve copies on every other party to the application,
at least 7 days before the summary judgment hearing.
If the applicant wishes to rely on written evidence in reply, the applicant must:
() file the written evidence; and
(b) serve a copy on the respondent,
at least 3 days before the summary judgment hearing.
Where a summary judgment hearing is fixed by the court of its own initiative:
(a) any party who wishes to rely on written evidence at the hearing must:
(i) file the written evidence; and
(i) unless the court orders otherwise, serve copies on every other party to the
proceedings,
at least 7 days before the date of the hearing;
(b) any party who wishes to rely on written evidence at the hearing in reply to any other party's
written evidence must:
(i)  file the written evidence in reply; and,
(i)  unless the court orders otherwise, serve copies on every other party to the
proceedings,
at least 3 days before the date of the hearing.
This rule does not require written evidence:
(@) to be filed if it has already been filed; or
(b) to be served on a party on whom it has already been served.
All written evidence filed must be verified by statement of truth.

Orders the court may make

The orders the court may make on an application under Part 24 include:

(d) judgment on the claim,

(b) the striking out or dismissal of the claim,

(c) the dismissal of the application,

(d) a conditional order

A conditional order is an order which requires a party:

(a) to pay a sum of money into court, or

(b) to take a specified step in relation to the party’s claim or defence, as the case may be, and
provides that that party's claim will be dismissed or his or her statement of case will be
struck out if the party does not comply.

The Court may also:

(a) give directions as to the filing and service of a defence;

(b) give further directions about the management of the case.

Setting aside order for summary judgment

If an order for summary judgment is made against a respondent who does not appear at the
hearing of the application, the respondent may apply for the order to be set aside or varied.
On the hearing of an application under this rule the court may make such order as it thinks just.
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Part 25

Interim Remedies

Section I: General notes
Orders for interim remedies
The following interim remedies that the Judge may grant include, but are not limited to:

25.1
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(d)
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(f)
(9)
(h)
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)]
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an interim injunction;

an interim declaration;

an order:

(i for the detention, custody or preservation of relevant property;

(i) for the inspection of relevant property;

(iii)  for the taking of a sample of relevant property;

(iv) for the carrying out of an experiment on or with relevant property;

(V) for the sale of relevant property which is of a perishable nature or which for
any other good reason it is desirable to sell quickly; and

(vi) for the payment of income from relevant property until a claim is decided;

an order authorising a person to enter any land or building in the possession of a party

to the proceedings for the purposes of carrying out an order under sub-paragraph (c);

an order (referred to as a “freezing injunction’):

(1) restraining a party from removing from the jurisdiction assets located there; or

(i) restraining a party from dealing with any assets whether located within the
jurisdiction or not;

an order for the appointment of a receiver

an order directing a party to provide information about the location of relevant property

or assets or to provide information about relevant property or assets which are or may

be the subject of an application for a freezing injunction;

an order requiring a party to admit another party to a premises for the purpose of

preserving evidence etc.

an order for disclosure of documents or inspection of property before a claim has been

made);

an order in certain proceedings for disclosure of documents or inspection of property

against a non-party);

an order for a specified fund to be paid into court or otherwise secured, where there is

a dispute over a party's right to the fund;

an order permitting a party seeking to recover personal property to pay money into

court pending the outcome of the proceedings and directing that, if the party does so,

the property shall be given up to the party;

an order directing a party to prepare and file accounts relating to the dispute;

an order directing any account to be taken or inquiry to be made by the court; and

an order under Article 9 of Council Directive (EC) 2004/48 on the enforcement of

intellectual property rights (order in intellectual property proceedings making the

continuation of an alleged infringement subject to the lodging of guarantees).

In paragraph (1)(c) and (g), “relevant property” means property (including land) which is the
subject of a claim or as to which any question may arise on a claim.
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The court may grant an interim remedy whether or not there has been a claim for a final remedy
of that kind.

Time when an order for an interim remedy may be made
An order for an interim remedy may be made at any time, including:

@ before a claim has been commenced; and
(b) after judgment has been given.
However:
@ paragraph (1) is subject to any rule or other enactment which provides otherwise;
(b) the court may grant an interim remedy before a claim has been made only if:
(M the matter is urgent; or

(i) other peculiar circumstances exist.
Where it grants an interim remedy before commencement of the proceedings, the court should
give directions requiring a claim to be commenced.

Drafting Note
The Rules Committee has stated that legislative change is required for 25.2 (3) and 25.4 (1) (b).

(4)

25.3
1)

(2)

©)

25.4
(1)

255
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Notwithstanding (3) the court need not direct that a claim be commenced where the application
is made for an order for disclosure or inspection before commencement of a claim.

How to apply for an interim remedy

The court may grant an interim remedy on an application made without notice if it appears to
the court that: there are good reasons for not giving notice such as where:

@ the matter is urgent; or

(b) other peculiar circumstances exist.

Whenever possible a draft of the order sought should be filed with the application notice and
an electronic version of the draft should also be available to the court in a format compatible
with the word processing software used by the court.

If the applicant makes an application without giving notice, the evidence in support of the
application must state the reasons why notice has not been given.

Application for an interim remedy where there is no related claim

This Part also applies where a person wishes to apply for an interim remedy but:

@) the remedy is sought in relation to proceedings which are taking place, or will take
place, outside the jurisdiction; or

(b) the application is made for an order for disclosure or inspection before a claim has been
commenced.

Inspection of property before commencement or against a non-party

This rule applies where a person makes an application for:

@ inspection of property before commencement; and

(b) inspection of property against a non-party.

The evidence in support of such an application must show, if practicable by reference to any
statement of case prepared in relation to the proceedings or anticipated proceedings, that the
property:

@) is or may become the subject matter of such proceedings; or
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(b) is relevant to the issues that will arise in relation to such proceedings.

3 A copy of the application notice and a copy of the evidence in support must be served on:
@ the person against whom the order is sought; and
(b) in relation to an application, every party to the proceedings other than the applicant.
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Section Il: Interim Injunctions

25.6
(1)

(2)
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25.7

Evidence

Applications for interim injunctions, including search orders and orders for disclosure and
inspection before a claim has been commenced must be supported by affidavit evidence.

The evidence must set out the facts on which the applicant relies for the claim being made
against the respondent, including all material facts of which the court should be made aware.
Where an application is made without notice to the respondent, the evidence must also set out
why notice was not given.

Orders for injunctions

Drafting Note on an advocate giving an undertaking on behalf of his or her client

In England a provision that the advocate can give an undertaking on behalf of his or her client
does not exist and it is not problematic - an advocate is always able to give an undertaking. The
Expert Group questions the need for an express provision.

The Rules Committee mentioned the need for a provision arising from Cypriot case law that an
undertaking given by an advocate on behalf of his or her client does not fulfil the requirement of
s.9 of Cap.6 that where the order is made without notice, the person making the application enter
into a recognizance. The Expert Group suggests that the statute (s.9 of Cap.6) could be amended
to allow an advocate to give an undertaking or the rule could be omitted if it causes difficulty.

1)

)
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(4)
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25.8
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Any order for an injunction, unless the court orders otherwise, must contain:

@) an undertaking by the applicant to the court to pay any damages which the respondent
sustains which the court considers the applicant should pay.

(b) if made without notice to any other party, a return date for a further hearing at which
the other party can be present,

When the court makes an order for an injunction, it should consider whether to require an

undertaking by the applicant to pay any damages sustained by a person other than the

respondent, including another party to the proceedings or any other person who may suffer loss

as a consequence of the order.

Proceedings are ‘prohibitively expensive’ if their likely costs, including any court fees payable

by the applicant and the amount of any cross-undertaking in damages, and having regard to any

limit under Part 39 on a party’s maximum costs liability, either:

@) exceed the financial resources of the applicant; or

(b) are objectively unreasonable.

When a court considers the financial resources of the applicant, it will have regard, so far as

practicable, to any financial support which any person has provided or is likely to provide to

the applicant.

An order for an injunction shall state that it is effective until final judgment or further order, or,

in an appropriate case, until a certain date or event.

Any order for an injunction must set out clearly what the respondent must do or not do.

Interim injunction to cease if claim is stayed

If:

@) the court has granted an interim injunction other than a freezing injunction; and
(b) the claim is stayed other than by agreement between the parties,
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the interim injunction shall be set aside unless the court orders that it should continue to have
effect even though the claim is stayed.

Drafting Note in relation to the 25.8

The point of the rule is that where there is a stay the parties and the court apply their mind as to
what is to happen to an interim injunction so that an interim injunction is not left hanging.
Technically, a claim does not cease when it is stayed. It is “frozen”. Some provision must be made
here because a stay is not a dismissal.

Freezing injunctions are excluded because there may be third parties who may be affected e.g. a
party who has been deprived of having a debt paid by the defendant. There may well be a cross
undertaking that needs to be addressed for instance a bank that was deprived of a set off.

If the Rules Committee feels that a freezing injunction should not be excluded then simply delete
‘freezing injunction’ in 25.8 (1) (a) above.
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Section I11: Freezing injunctions and search orders

25.9
(1)
()

25.10
(1)

25.11
(1)
()
3)
(4)
25.12
(1)
()
25.13
(1)
()

@)
(4)

25.14
(1)
()

©)

General
A form of a Freezing Injunction is annexed as Form XXX.
A form of a Search Injunction is annexed as Form XXX.

Search orders
The following provisions apply to search orders in addition to those listed above

The Supervising Advocate

The Supervising Advocate must be experienced in the operation of search orders.

The Supervising Advocate must make a list of all material removed from the premises and
supply a copy of the list to the respondent.

The Supervising Advocate shall provide a report on the carrying out of the order to the
applicant's advocate.

The Supervising Advocate must not be an employee or member of the applicant's firm of
advocate.

Evidence

the affidavit must state the name, firm and its address, and experience of the Supervising
Advocate, also the address of the premises and whether it is a private or business address, and
the affidavit must disclose very fully the reason the order is sought, including the probability
that relevant material would disappear if the order were not made.

Service
the order must be served personally, unless the court otherwise orders, and must be
accompanied by the evidence in support and any documents capable of being copied,
exhibits designated by the court as confidential need not be served but they must be made
available for inspection by the respondent in the presence of the applicant's advocate while the
order is carried out and afterwards be retained by the respondent's advocate on their undertaking
not to permit the respondent:
@) to see them or copies of them except in their presence, and
(b) to make or take away any note or record of them,
the Supervising Advocate may be accompanied only by the persons mentioned in the order,
the Supervising Advocate must explain the terms and effect of the order to the respondent in
everyday language and advise the respondent
@ of the right to take legal advice and to apply to vary or discharge the order; and
(b) that the respondent may be entitled to avail of

(1) legal professional privilege; and

(i) the privilege against self-incrimination.

Search and custody of materials

No material shall be removed unless clearly covered by the terms of the order,

the premises must not be searched and no items shall be removed from them except in the
presence of the respondent or a person who appears to be a responsible employee of the
respondent,

where copies of documents are sought, the documents should be retained for no more than 2
days before return to the owner,
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(4)

(%)
(6)
(7)

(8)
(9)

(10)

(11)

25.15

1)

)

25.16
1)

)

where material in dispute is removed pending trial, the applicant's advocate should place it in
the custody of the respondent's advocate on their undertaking to retain it in safekeeping and to
produce it to the court when required.

in appropriate cases the applicant should insure the material retained in the respondent's
advocate' custody,

no material shall be removed from the premises until the respondent has had reasonable time
to check the list,

if any of the listed items exists only in computer readable form, the respondent must
immediately give the applicant's advocate effective access to the computers, with all necessary
passwords, to enable them to be searched, and cause the listed items to be printed out,

the applicant must take all reasonable steps to ensure that no damage is done to any computer
or data,

the applicant and his or her representatives may not themselves search the respondent's
computers unless they have sufficient expertise to do so without damaging the respondent's
system,

as soon as the report is received the applicant's advocate shall:

@ serve a copy of it on the respondent, and

(b) file a copy of it with the court, and

where the Supervising Advocate is satisfied that full compliance with rule 25.14 (6) and (7)
above is impracticable, he or she may permit the search to proceed and items to be removed
without compliance with the impracticable requirements.

Delivery-Up Orders

The following provisions apply to orders, other than search orders, for delivery up or
preservation of evidence or property where it is likely that such an order will be executed at the
premises of the respondent or a third party.

In such cases the court shall consider whether to include in the order for the benefit or protection
of the parties similar provisions to those specified above in relation to injunctions and search
orders.

Injunctions against third parties

The following provisions apply to orders which will affect a person other than the applicant or

respondent, who:

@) did not attend the hearing at which the order was made; and

(b) is served with the order.

Where such a person served with the order requests:

@) a copy of any materials read by the judge, including material prepared after the hearing
at the direction of the judge or in compliance with the order; or

(b) a note of the hearing,

the applicant, or his or her advocate, must comply promptly with the request, unless the court

orders otherwise.
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Annex - Sample Receivership Order

Drafting Note:

The English CPR does not contain a sample receivership order, so the Expert Group prepared
one from scratch. The fact that the English CPR does not contain a sample Receivership Order
should give some pause for thought. Receivership orders are very variable and it is difficult to
have a standard form. That said, they may be helpful. ROs are less standardised than Freezing
and Search Orders, so the sample should be approached more liberally.

Annex
Receivership Order (Interim Receiver pursuant to Section 32 of Law N. 14/1960)

Note: This a sample receivership order for an application made without notice. Appropriate
modifications should be made for applications on notice.

ORDER FOR THE APPOINTMENT OF RECEIVERS
IN [name of court]
Before [Judge]

Claim No.
Dated
BETWEEN

[X]
Claimant/Applicant

[Y]
Defendant/Respondent

Name, address and reference of Respondent

PENAL NOTICE

IF YOU [Y] DISOBEY THIS ORDER YOU MAY BE HELD IN CONTEMPT OF COURT AND

MAY BE IMPRISONED, FINED OR HAVE YOUR ASSETS SEIZED.

110




ANY OTHER PERSON WHO KNOWS OF THIS ORDER AND DOES ANYTHING WHICH
HELPS OR PERMITS THE RESPONDENT TO BREACH THE TERMS OF THIS ORDER
MAY ALSO BE HELD TO BE IN CONTEMPT OF COURT AND MAY BE IMPRISONED,
FINED OR HAVE THEIR ASSETS SEIZED.

This Order
1. This is a Receivership Order made against | ] (“the Respondent”) on [
l1by[ ] on the application of [ ] (“the Applicant”). The

Judge read the Affidavits listed in Schedule A and accepted the undertakings set out in Schedule
B at the end of this Order.

2. This order was made at a hearing without notice to the Respondent. The Respondent has a right
to apply to the court to vary or discharge the order.

3. There will be a further hearing in respect of this order on [ ] (“the return
date™).
4, If there is more than one Respondent:

(@ unless otherwise stated, references in this order to “the Respondent” mean both or all of
them; and

(b) this order is effective against any Respondent on whom it is served or who is given notice
of it.

Appointment of Receiver

5. Until the return date or further order of the court, [name of receiver], from [], (the “Receiver”)
is appointed as Interim Receiver over [all the assets of the Respondent] [including] [the assets of
the Respondent set out in Schedule C] (the “Assets™).

Powers of Receiver
6.  The Receiver shall have the powers set out in Schedule D (the “Powers”).

7. The Receiver shall have such other powers as are necessary for, or incidental to, the effective
exercise of the Powers or inherent in his/her appointment.

Reporting obligations of the Receiver

8. The Receiver shall file a report with the Court, and deliver copies to the Claimant’s advocates
and the Respondent (or its advocates in Cyprus if appointed), which sets out the actions and
steps the Receiver has taken in the exercise of his/her powers and duties as Receiver, the
Receiver’s Costs (as defined in paragraph 11, below) and [set out any other matters if
appropriate], as follows:

(a) within [2 weeks] of his/her appointment; and

(b) thereafter every [10 weeks].

Duty of cooperation
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9. The Respondent shall not in any way impede or interfere with the Receivers’ functions and
powers and shall co-operate with the Receiver in order to enable the Receiver to exercise his/her
powers in respect of the Assets including, without limitation: [set out duties]

[Examples]
(a) vesting assets in the Receiver’s name (or the Receiver’s nominees) at the Receiver’s request;

(b) directing agents of the Respondent to take such steps as are necessary, including for the
delivery of any Assets held by third parties for the Respondent to the Receiver or the Receiver’s
nominee;

(c) providing such information as may be requested by the Receiver which the Respondent is
able to provide or is able to procure or direct a third party to provide, except that the Respondent
is not obliged to deliver to the Receiver legally privileged materially, without further order from
the court.

Prior Encumbrances and Banks

10. The appointment of the Receiver shall be without prejudice to the rights of third parties who hold
any prior rights or encumbrances over the Assets, including any rights to take possession arising
from such prior encumbrances.

11. This order does not prevent any bank from exercising any right of set off it may have in respect
of any facility which it gave to the Respondent before it was notified of this order.

12.  No bank need enquire as to the application or proposed application of any money withdrawn by
the Respondent if the withdrawal appears to be permitted by this order.

Receiver’s Remuneration

13. The Receiver shall be entitled to payment of his/her reasonable remuneration and reasonable
costs and expenses incurred in the performance of his/her duties and exercise of his/her powers
as Receiver (the “Receiver’s Costs”).

14.  The Receiver’s Costs shall be paid, in the first instance, by the Claimant.

15.  The Court has power to order that the Respondent shall pay the Receiver’s Costs and/or that the
Respondent shall indemnify the Claimant for the Receiver’s Costs under the Court’s general
powers of awarding costs.

Security by the Respondent
16. The order will cease to have effect if the Respondent:

@) provides security by paying the sum of € into court, to be held to the order
of the court; or

(b) makes provision for security in that sum by another method agreed with the Applicant's
advocates.

Security by the Applicant

17. The Applicant shall provide security in the sum of [] by [set out form of security e.g. bank guarantee]
for losses caused to the Respondent by this order. The security shall be held to the order of the court
and may be used if the Court decides that the Respondent has suffered loss as a result of this Order and
should be compensated for that loss.
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Costs

18.  The costs of this application are reserved to the judge hearing the application on the return date.

Variation or Discharge of this Order

19.  Anyone served with or notified of this order may apply to the court at any time to vary or
discharge this order (or so much of it as affects that person), but they must first inform the
Applicant's advocate. If any evidence is to be relied upon in support of the application, the
substance of it must be communicated in writing to the Applicant's advocate in advance.

Interpretation of this Order

20. A Respondent who is an individual who is ordered not to do something must not do it himself or
in any other way. He or she must not do it through others acting on his or her behalf or on his or
her instructions or with his or her encouragement.

21. A Respondent which is not an individual which is ordered not to do something must not do it
itself or by its directors, officers, partners, employees or agents or in any other way.

Effect of this order

22. It may be a contempt of court for any person notified of this order knowingly to assist in or
permit a breach of this order. Any person doing so may be imprisoned, fined or have their assets seized.

Persons outside Cyprus

23. (1)  Exceptas provided in paragraph (2) below, the terms of this order do not affect or concern
anyone outside the jurisdiction of this court.

(2) The terms of this order will affect the following persons in a country or state outside the
jurisdiction of this court:

(@) the Respondent or his or her officer or agent appointed by power of attorney;
(b) any person who:
(i)  issubject to the jurisdiction of this court;

(if)  has been given written notice of this order at his or her residence or place of business
within the jurisdiction of this court; and

(iii) is able to prevent acts or omissions outside the jurisdiction of this court which
constitute or assist in a breach of the terms of this order; and

(c) any other person, only to the extent that this order is declared enforceable by or is
enforced by a court in that country or state.

Assets located outside Cyprus

24. Nothing in this order shall, in respect of assets located outside Cyprus, prevent any third party from
complying with:

(1) what it reasonably believes to be its obligations, contractual or otherwise, under the laws and
obligations of the country or state in which those assets are situated or under the proper law of
any contract between itself and the Respondent; and
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(2) any orders of the courts of that country or state, provided that reasonable notice of any application
for such an order is given to the Applicant's advocate.

Applications by Receiver

25. The Receiver may from time to time apply to this Court for advice and directions in the discharge
of its powers and duties hereunder.

26. The Receiver is at liberty and is hereby authorized and empowered to apply to any court, tribunal,
regulatory or administrative body, wherever located, for the recognition of this order and for assistance
in carrying out the terms of this order.

Communications with the Court

All communications to the court about this order should be sent to:

114



Schedule A Affidavits
The Applicant relied on the following affidavits:

[name]

[number of affidavit]
[date sworn]

[filed on behalf of]

)

(2)
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Schedule B Undertakings given to the court by the applicant

)

[(2)

©)

(4)

(%)

[(6)
(7)

(8)

[®)

[(10)

If the court later finds that this order has caused loss to the Respondent and decides that the
Respondent should be compensated for that loss, the Applicant will comply with any order the
court may make.

The Applicant will:

(@) on or before [date] cause a written guarantee in the sum of € to be
issued from a bank with a place of business within Cyprus, in respect of any order the court
may make pursuant to paragraph (1) above; and

(b) immediately upon issue of the guarantee, cause a copy of it to be served on the
Respondent.]

As soon as practicable the Applicant will issue and serve a claim form [in the form of the draft
produced to the court] [claiming the appropriate relief].

The Applicant will [swear and file an affidavit] [cause an affidavit to be sworn and filed]
[substantially in the terms of the draft affidavit produced to the court] [confirming the substance
of what was said to the court by the Applicant's counsel/advocate].

The Applicant will serve upon the Respondent [together with this order] [as soon as practicable]:

(i)  copies of the affidavits and exhibits containing the evidence relied upon by the Applicant,
and any other documents provided to the court on the making of the application;

(i)  the claim form; and
(iii) an application notice for continuation of the order.
Anyone notified of this order will be given a copy of it by the Applicant's advocates.]

The Applicant will pay the reasonable costs of anyone other than the Respondent which have
been incurred as a result of this order including the costs of finding out whether that person holds
any of the Respondent's assets and if the court later finds that this order has caused such person
loss, and decides that such person should be compensated for that loss, the Applicant will comply
with any order the court may make.

If this order ceases to have effect (for example, if the Respondent provides security or the
Applicant does not provide a bank guarantee as provided for above) the Applicant will
immediately take all reasonable steps to inform in writing anyone to whom he or she has given
notice of this order, or who he or she has reasonable grounds for supposing may act upon this
order, that it has ceased to have effect.

The Applicant will not without the permission of the court use any information obtained as a
result of this order for the purpose of any civil or criminal proceedings, either in Cyprus or in any
other jurisdiction, other than this claim.]

The Applicant will not without the permission of the court seek to enforce this order in any
country outside Cyprus [or seek an order of a similar nature including orders conferring a charge
or other security against the Respondent or the Respondent's assets].]

Name and address of applicant's advocates

The Applicant’s advocates are:

[Name, address, reference, fax and telephone numbers both in and out of office hours and e-mail.]
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Schedule C Assets

(Assets to be listed in this schedule)
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Schedule D Powers of Receiver

Examples

@ The power to take possession and/or control of the Assets, and to receive any sums due, profits
or money receivable in respect of the Assets, including but not limited to dividends and current
and future payments of debts owed [to protect and preserve them].

(2 The power to manage and/or administer and/or exercise all the rights related to the Assets [to
protect and preserve them].

3 The power to exercise all rights (including, without limitation, rights to call general meetings,
voting rights, rights to appoint directors, and rights to inspect) attaching to shares.

(@)) The power to act in the name of the Respondent in respect of the Assets.

) The power to give instructions to persons or entities who hold the Assets or the legal title
thereof as nominees, trustees, fiduciaries or other similar capacity.

(6) The power to hire and/or employ and/or appoint any professional, advisor, representative,
lawyer, and/or accountant in Cyprus or abroad which the Receiver considers appropriate to
assist him in the execution of his duties and/or powers.

@) The power to sign any document which is necessary for, or ancillary to, the proper execution
of his powers and/or duties.

(8) The power to appoint representatives to take actions on his behalf where this is considered
appropriate.

9 The power to take all necessary steps and actions to obtain from the directors and/or officers

and/or secretary and/or other agents of the Respondent, full access to all books, accounts,
registers or other documents and information which relate to the assets, rights, obligations,
debts and/or other business and corporate affairs of the Respondent [for the purposes of
exercising the powers conferred on him/her].
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Part 26

Security for Costs

26.1
(1)

)

©)

(4)

()

(6)

Security for Costs

A claimant (and, in respect of a counter-claim which is not merely in the nature of a set-off, a
defendant) ordinarily resident outside of the European Union 1 Kpdrovg — Mélovg g
Evponaikig ‘Evoong may, at any stage of the action, be ordered to give security for costs,
though he or she may be temporarily resident inside the European Union 1 oe Kpdtog — Méhog
m¢ Evponaikng Evoonc.

Provided that foreign workers with a low income are exempt from any order for security for
costs. Nogitar 611 odhodomol epyalduevol pe yopunAd ecodnua eEapovvtal omolocdmoTe
dlTayng Yo wapoyn acedielag £60wv.

In actions brought by persons resident outside of the European Union 1 Kpdtovg — MéAovg tng
Evponaikng Evoong, when the claimant’s claim is founded on a judgment or order or on a
negotiable instrument, the power to require the claimant to give security for costs shall be in
the discretion of the Court.

Where a person sues in a representative capacity on behalf of a child or incapacitated person
under the provisions of any law he or she, may, if an appellant, be ordered to give security for
costs.

If it appears that a person suing is not the real claimant but is merely suing as a nominal claimant
in somebody else's interests, then such person may, at any stage of the action, be required to
give security for costs on the grounds of insolvency or poverty.

Where the Court orders security for costs to be given it may stay the proceedings in the action
until such security is given, and in the event of the security not being given within the time
appointed may dismiss the action.

Where a bond is to be given as security for costs, it shall, unless the Court or a Judge otherwise
directs, be given to the party or person requiring the security, and not to an officer of the Court.
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Part 27

Interim Payments

27.1
(1)

)

©)
(4)

()

(6)

(7)

(8)
(9)

27.2
(1)

Interim payments: general procedure

A party may apply for an order (referred to as an order for interim payment) for payment by a

defendant (including a defendant by a counterclaim) on account of any damages, debt or other

sum (except costs) which the court may hold the other party liable to pay.

The claimant may not apply for an order for an interim payment before the end of the period

for filing an acknowledgement of service applicable to the defendant against whom the

application is made.

The claimant may make more than one application for an order for an interim payment.

A copy of an application notice for an order for an interim payment must:

@ be served at least 21 days before the hearing of the application; and

(b) be supported by evidence.

If the respondent to an application for an order for an interim payment opposes the application,

the respondent must:

@) file a written notice of opposition in accordance with Part 23 together with the written
evidence on which the respondent relies; and

(b) serve copies on every other party to the application,

at least 7 days before the hearing of the application.

If the applicant wishes to rely on written evidence in reply, the applicant must:

@) file the written evidence; and

(b) serve a copy on the respondent,

at least 3 days before the hearing of the application.

This rule does not require written evidence:

@ to be filed if it has already been filed; or

(b) to be served on a party on whom it has already been served.

The court may order an interim payment in one sum or in instalments.

The permission of the court must be obtained before making a voluntary interim payment in

respect of a claim by a child or incapacitated person.

Interim payments: conditions to be satisfied and matters to be taken into account
The court may only make an order for an interim payment where any of the following
conditions are satisfied:
@ the defendant against whom the order is sought has admitted liability to pay damages
or some other sum of money to the claimant;
(b) the claimant has obtained judgment against that defendant for damages to be assessed
or for a sum of money (other than costs) to be assessed,;
(c) the following conditions are satisfied:
(1) the claimant is seeking an order for possession of land (whether or not any
other order is also sought); and
(i) the court is satisfied that even if the claim for possession was finally
determined in favour of the defendant, the defendant would still be required to
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)
©)

273
(1)

()

27.4
(1)

275
(1)

)

©)

(4)
()

compensate the claimant for the defendant’s use and occupation of the land
before the determination of the claim
The court must not order an interim payment of more than a reasonable proportion of the likely
amount of the final judgment.
The court must take into account:
@ contributory negligence; and
(b) any relevant set-off or counterclaim.

Evidence

An application for an interim payment of damages must be supported by evidence dealing with

the following:

@ the sum of money sought by way of an interim payment,

(b) the items or matters in respect of which the interim payment is sought,

(©) the sum of money for which final judgment is likely to be given,

(d) the reasons for believing that the conditions set out in rule 27.2 are satisfied,

(e) any other relevant matters,

4] in claims for personal injuries, details of special damages and past and future loss, and

(o)) in a claim under Section 58, Cap. 148., details of the person(s) on whose behalf the
claim is made and the nature of the claim.

Any documents in support of the application should be exhibited, including, in personal injuries

claims, the medical report(s).

Instalments

Where an interim payment is to be paid in instalments the order should set out:
(@) the total amount of the payment,

(b) the amount of each instalment,

(© the number of instalments and the date on which each is to be paid, and
(d) to whom the payment should be made.

Powers of court where it has made an order for interim payment

Where a defendant has been ordered to make an interim payment, or has in fact made an interim

payment (whether voluntarily or under an order), the court may make an order to adjust the

interim payment.

The court may in particular:

@ order all or part of the interim payment to be repaid;

(b) vary or discharge the order for the interim payment;

(c) order a defendant to reimburse, either wholly or partly, another defendant who has
made an interim payment.

The court may make an order under Rule 27.5 (2) (c) only if:

@) the defendant to be reimbursed made the interim payment in relation to a claim in
respect of which the defendant has made a claim against the other defendant for a
contribution, indemnity or other remedy; and

(b) where the claim or part to which the interim payment relates has not been discontinued
or disposed of, the circumstances are such that the court could make an order for interim
payment.

The court may make an order under this rule without an application by any party if it makes the

order when it disposes of the claim or any part of it.

Where:
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27.6
(1)

()

©)

(4)

(%)

27.7
(1)

@ a defendant has made an interim payment; and

(b) the amount of the payment is more than the total liability under the final judgment or
order,

the court may award interest on the overpaid amount from the date when the defendant made

the interim payment.

Adjustment of final judgment figure

In this paragraph “judgment” means:

@ any order to pay a sum of money,

(b) a final award of damages,

(c) an assessment of damages.

In a final judgment where an interim payment has previously been made which is less than the
total amount awarded by the judge, the order should set out in a preamble:

@ the total amount awarded by the judge, and

(b) the amounts and dates of the interim payment(s).

The total amount awarded by the judge should then be reduced by the total amount of any
interim payments, and an order made for entry of judgment and payment of the balance.

In a final judgment where an interim payment has previously been made which is more than
the total amount awarded by the judge, the order should set out in a preamble:

@) the total amount awarded by the judge, and

(b) the amounts and dates of the interim payment(s).

An order should then be made for repayment, reimbursement, variation or discharge and for
interest on an overpayment.

Enforcement of an Interim Payment

In the event that a party against whom an order for an interim payment has been made, fails to
pay the whole or any part of the payment within the time required, then the other party shall be
entitled to enforce it as a judgement.
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Part 28

Case Management: Preliminary Stage

28.1
(1)

)
©)
(4)

()

(6)

(7)

Scope of this Part
Definitions in this Part and in the Civil Procedure Rules generally:
@ a “small claim” is a claim where the claimant claims:
() the sum of €10000 or less or
(i) damages limited to €10000 or,
(iii)  in the opinion of the court, the claimant is unlikely to obtain judgement for

more than €10000
(b) a “standard claim” is a claim where the claimant claims:
(1) a sum in excess of €10000 or,
(i) damages in excess of €10000 or,
(iii) in the opinion of the court, the claimant is likely to obtain judgment for more
than €10000

At the “Case Management: Preliminary Stage” provided for in this Part the court will direct

that any claim is to proceed either as a small claim or a standard claim.

Where the claim is brought using the procedure under Part 8 the court may direct that the claim

shall proceed as a small claim or a standard claim as it sees fit.

The court, having regard to the overriding objective, may at any time and notwithstanding the

criteria in rule 28.1 direct that a claim which it had directed should proceed as:

@) a small claim, should thereafter proceed as a standard claim or

(b) a standard claim,

should thereafter proceed as a small claim.

Matters relevant to the exercise of the court’s power to direct whether any claim should proceed

as a small claim or as a standard claim include:

@) the financial value, if any, of the claim;

(b) the nature of the remedy sought;

(© the likely complexity of the facts, law or evidence;

(d) the number of parties or likely parties;

(e) the value of any counterclaim or other part 21 claim and the complexity of any matters
relating to it;

()] the amount of oral evidence which may be required;

(o) the importance of the claim to persons who are not parties to the proceedings;

(h) the views expressed by the parties; and

Q) the circumstances of the parties.

It is for the court to assess the financial value of a claim, and in doing so it will disregard:

@ any amount not in dispute;

(b) any claim for interest;

(©) costs; and

(d) any contributory negligence.

Where:

@) two or more claimants have started a claim against the same defendant using the same
claim form; and
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(b) each claimant has a claim against the defendant separate from the other claimants,
the court will consider the claim of each claimant separately when it assesses financial value.

Directions questionnaire
Every party must file and serve on every other party a directions questionnaire.

Stay to allow for settlement of the case

A party may, when filing the completed directions questionnaire, make a written request for the
proceedings to be stayed while the parties try to settle the case by alternative dispute resolution
or other means.

If all parties request a stay, the proceedings will be stayed for up to three months and the court
will notify the parties accordingly.

Where the court stays the proceedings under this rule, the claimant must inform the court if a
settlement is reached.

If the period of stay expires and the court has not been informed that a settlement has been
reached, the case will be re-listed and the parties will be notified accordingly.

Direction as to whether small or standard claim

The court will direct whether the claim is to proceed as a small claim or a standard claim:

@) when all parties have filed their directions questionnaires; or

(b) when giving directions pursuant to rule 28.1

unless it has stayed the proceedings under rule 28.3.

If the court has stayed the proceedings under rule 28.3, it will allocate the claim to a track at the
end of the period of the stay.

Before deciding whether the claim is to proceed as a small or a standard claim, the court may
order a party to provide further information about his or her case.

Notice of allocation

When it has directed whether the claim is to proceed as a small or standard claim, the court will
deliver an order making such direction to every party.
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Part 29

Small Claim

Drafting Note in relation to one procedure for small claims encompassing both domestic and
European cross-border claims

The €10,000 limit proposed for domestic claims is higher than the €5,000 limit in European small
claims.

Furthermore, the merging is not desirable as if you have a claim between two people in Cyprus
or one person outside of Cyprus who isn’t effected by EU law, the process is different so they need
to be kept separate. EU law requires different processes and procedure.

There are considerable differences between Parts 45 and 29. European procedure requires service
by post — this could be unconstitutional in the domestic context. There are specific features in the
EU rule which do not apply and could not apply in the domestic procedure. There are also issues
in relation to enforcement.

29.1  Scope of this Part
@ This part deals with small claims.

29.2  Extent to which other Parts apply
@ The following Parts of these Rules do not apply to small claims:
@) Part 25 (interim remedies) except as it relates to Interim Injunctions;
(b) Part 31 (disclosure and inspection) except as provided by rule 31.1 (3);
(c) Part 32 (evidence) except rule 32.1 (power of court to control evidence);
(d) Subject to Part 19 (further information);
(e) Part 37 (hearings) except rule 37.2 (general rule: hearing to be in public).
2 The other Parts of these Rules apply to small claims except to the extent that a rule limits such
application.
3 The court of its own initiative may order a party to provide further information if it considers it
appropriate to do so.

29.3  Court's power to grant a final remedy
Q) Subject to section 22 of the Courts of Justice Law 14/1960, the court may grant any final remedy
in relation to a small claim which it could grant if the claim were a standard claim.

29.4  Preparation for the hearing
(1) After Case Management: Preliminary Stage in Part 28 the court will:
@) give directions and fix a date for the final hearing
(b) fix a date for a preliminary hearing under rule 29.5, if considered appropriate; or
(c) give notice that it proposes to deal with the claim without a hearing under rule 29.9
and invite the parties to notify the court by a specified date if they agree the proposal.
2 The court will;
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@ give the parties at least 21 days' notice of the date fixed for the final hearing, unless the
parties agree to accept less notice; and
(b) inform them of the amount of time allowed for the final hearing.

Preliminary hearing
The court may hold a preliminary hearing for the consideration of the claim, but only:

@) where:
(1 it considers that special directions are needed to ensure a fair hearing; and
(i) it appears necessary for a party to attend at court to ensure that the party

understands what the party must do to comply with the special directions; or

(b) to enable it to dispose of the claim on the basis that one or other of the parties has no
real prospect of success at a final hearing; or

(c) to enable it to strike out a statement of case or part of a statement of case on the basis
that the statement of case, or the part to be struck out, discloses no reasonable grounds
for bringing or defending the claim.

When considering whether or not to hold a preliminary hearing, the court must have regard to

the desirability of limiting the expense to the parties of attending court.

Where the court decides to hold a preliminary hearing, it will give the parties at least 14 days'

notice of the date of the hearing.

The court may treat the preliminary hearing as the final hearing of the claim if all the parties

agree.

At or after the preliminary hearing the court will:

@) fix the date of the final hearing (if it has not been fixed already) and give the parties at
least 21 days' notice of the date fixed unless the parties agree to accept less notice;

(b) inform them of the amount of time allowed for the final hearing;

(© give any appropriate directions;

(d) dispose of the claim on the basis of rule 29.5(1)(b); and

(e) strike out a statement of case or part of a statement of case on the basis of rule 29.5

(1)(e).

Power of court to add to, vary or revoke directions
The court may add to, vary or revoke directions.

Conduct of the final hearing

The court may adopt any method of proceeding at a hearing that it considers to be fair.

The court may limit cross-examination

The court must give reasons for its decision.

The Court may limit the time allowed for the hearing and may limit the time for the giving
evidence and the making of submissions.

Non-attendance of parties at a final hearing

If a party who does not attend a final hearing:

@ has given written notice to the court and the other party at least 7 days before the
hearing date that the party will not attend;

(b) has served on the other party at least 7 days before the hearing date any other documents
which the party has filed with the court; and

(c) has, in a written notice, requested the court to decide the claim in the party’s absence
and has confirmed compliance with paragraphs (a) and (b) above,
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the court will take into account that party's statement of case and any other documents
the party has filed and served when it decides the claim.
If a claimant does not:
@ attend the hearing; and
(b) give the notice referred to in paragraph (1)
the court may dismiss the claim.
If:
@) a defendant does not:
(M attend the hearing; or
(i) give the notice referred to in paragraph (1); and
(b) the claimant either:
(i does attend the hearing; or
(i) gives the notice referred to in paragraph (1),
the court may decide the claim on the basis of the evidence of the claimant alone.
If neither party attends or gives the notice referred to in paragraph (1), the court may dismiss
the claim and any defence and counterclaim.

Disposal without a hearing
The court may, if all parties agree, deal with the claim without a hearing.

Setting judgment aside and re-hearing

A party:

@) who was neither present nor represented at the hearing of the claim; and

(b) who has not given written notice to the court under rule 29.8 (1),

may apply for an order that a judgment under this Part shall be set aside and the claim re-heard.

A party who applies for an order setting aside a judgment under this rule must make the

application not more than 14 days after the day on which notice of the judgment was served at

the party’s designated address for service.

The court may grant an application under paragraph (2) only if the applicant:

@) had a good reason for not attending or being represented at the hearing or giving written
notice to the court under rule 29.8 (1); and

(b) has a reasonable prospect of success at the hearing.

If a judgment is set aside’

@ the court must fix a new hearing for the claim; and

(b) the hearing may take place immediately after the hearing of the application to set the
judgment aside.

A party may not apply to set aside a judgment under this rule if the court dealt with the claim

without a hearing under rule 29.9.
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Part 30

Standard Claims

30.1
(1)

30.2

()

)

©)

30.3
(1)

(2)

©)

304
(1)

)
@)

(4)

Scope of this Part
This Part contains general provisions about management of standard claims. A standard claim
is any claim which is not a small claim.

Case management

On the allocation of a claim as a standard claim the court will fix a date for a case management
conference.

At the case management conference, the court will give directions for the future conduct of the
proceedings up to trial, specify the date by which the parties must file any pre-trial checklist,
fix a date for any pre-trial review and fix the trial date.

If a party has an advocate, a representative:

(@) familiar with the case; and

(b) with sufficient authority to deal with any issues that are likely to arise,

must attend case management conferences and pre-trial reviews.

Steps taken by the parties

The parties must endeavour to agree appropriate directions for the management of the

proceedings and submit agreed directions as provided in rule (2), or their respective proposals

to the court at least seven days before any case management conference. Where the court

approves agreed directions, or issues its own directions, as provided in rule (3), the parties will

be so notified by the court and the case management conference will be vacated.

To obtain the court's approval the agreed directions must:

@ set out a timetable by reference to calendar dates for the taking of steps for the
preparation of the case,

(b) include a date when it is proposed that the trial will take place,
(© include provision about disclosure of documents, and
(d) include provision about both factual and expert evidence.

If the court does not approve the agreed directions filed by the parties but decides that it will
give directions of its own initiative, it will take them into account in deciding what directions
to give.

Pre-trial checklist

The court will give directions to the parties at the Case Management Conference for the
completion and filing of a pre-trial checklist (listing questionnaire) by a specified date, unless
it considers that the claim can proceed to trial without the need for a pre-trial checklist.

Each party must file the completed pre-trial checklist by the date specified by the court.

If no party files the completed pre-trial checklist by the date specified, the court will order that
unless a completed pre-trial checklist is filed within 7 days from service of that order, the claim,
defence and any counterclaim will be struck out without further order of the court.

If:

@) a party files a completed pre-trial checklist but another party does not;

128



305
(1)

30.6
(1)

)
©)

308
(1)

(2)

(b) a party has failed to give all the information requested by the pre-trial checklist; or

(c) the court considers that a hearing is necessary to enable it to decide what directions to
give in order to complete preparation of the case for trial,

the court may give such directions or make such order as it thinks appropriate.

Pre-trial review

If, on receipt of the parties' pre-trial checklists, the court decides:

(@) to hold a pre-trial review; or

(b) to cancel a pre-trial review which has already been fixed,

it will serve notice of its decision at least 7 days before the date fixed for the pre-trial review
or, as the case may be, the cancelled pre-trial review.

Failure to comply with case management directions

Where a party fails to comply with a direction given by the court any other party may apply for
an order that the first party must do so or for a sanction to be imposed or both of these.

The party entitled to apply for such an order must do so without delay but should first warn the
other party of his or her intention to do so.

The court may take any such delay into account when it decides whether to make an order
imposing a sanction or to grant relief from a sanction imposed by the rules.

Variation of case management timetable and other directions of the court

A party must apply to the court if he or she wishes to vary the date which the court has fixed
for:

@ a case management conference;

(b) a pre-trial review;

(© the return of a pre-trial checklist under rule 30.4;

(d) the trial.

Any date set by the court or these rules for doing any act may not be varied by the parties if the
variation would make it necessary to vary any of the dates mentioned in paragraph (1).
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Part 31

Disclosure and inspection of documents

Drafting Note:

There are a large number of small cases where the IBA disclosure procedure will not be
appropriate. The Expert Group drafted this Part so that for simpler cases a different disclosure
would apply. It was never the intention of the Expert Group to simply incorporate the IBA rule
on disclosure for all cases. This Part, as drafted by the Expert Group, sought to balance the IBA
rule with the English Rules. It is considered by the Expert Group that this is the most appropriate
rule on disclosure, while incorporating the IBA procedure.

The Court needs to retain discretion as to what disclosure procedure is applicable to a relevant
case. In a large number of cases, particularly smaller cases, the IBA rule wouldn’t really work.
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Scope of this Part

This Part sets out rules about the disclosure and inspection of documents.

This Part applies to all standard claims.

This Part applies to a small claim only if and to the extent that the court so directs.

Meaning of disclosure
A party discloses a document by stating that the document exists or has existed.

Meaning of document

In this Part:

“document” means anything in which information of any description is recorded; and

“copy”, in relation to a document, means anything onto which information recorded in the
document has been copied, by whatever means and whether directly or indirectly.

Disclosure

In all claims to which this rule applies:

@ an order to give disclosure is an order to give standard disclosure unless the court
directs or the parties agree otherwise;

(b) the court may dispense with or limit standard disclosure; and

(c) the parties may agree in writing to dispense with or to limit standard disclosure.

Standard disclosure requires a party to disclose only the documents on which the party relies.

Where the court considers that efficient or fair disposal of the claim so requires, the court may

order that: any party disclose to the other parties in the action the existence of documents which

the party has or has had in the party’s control being documents

@) upon which that party relies;

(b) which adversely affect the party’s own case; or

(c) another party's case; or

(d) which support any other party's case.

Not less than 14 days before the first case management conference each party must file and

serve a list verified by a statement of truth, which sets out those documents on which the party

intends to rely.
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If:

@) the parties agree proposals for the scope of disclosure; and

(b) the court considers that the proposals are appropriate in all the circumstances,

the court may approve them without a hearing and give directions in the terms proposed.

At the first or any subsequent case management conference, the court will decide, having regard

to the overriding objective and the need to limit disclosure to that which is necessary to deal

with the case justly, which of the following orders to make in relation to disclosure:

@) an order dispensing with disclosure;

(b) an order that a party disclose the documents on which it relies, and at the same time
request any specific disclosure it requires from any other party;

(c) an order that directs, where practicable, the disclosure to be given by each party on an
issue by issue basis;

(d) an order that each party disclose any documents which it is reasonable to suppose may
contain information which enables that party to advance its own case or to damage that
of any other party, or which leads to an enquiry which has either of those consequences;

(e) any other order in relation to disclosure that the court considers appropriate.

Specific disclosure

The court may make an order for specific disclosure or specific inspection.

An order for specific disclosure is an order that a party must do one or more of the following
things:

@ disclose documents or classes of documents specified in the order;

(b) carry out a search to the extent stated in the order;

(© disclose any documents located as a result of that search.

An order for specific inspection is an order that a party permit inspection of a document referred
toinrule 31.12 (2).

Duty of search

When giving standard disclosure, a party is required to make a reasonable search for documents
falling within rule 31.4(2).

The factors relevant in deciding the reasonableness of a search include the following:

@ the number of documents involved;

(b) the nature and complexity of the proceedings;

(© the ease and expense of retrieval of any particular document; and

(d) the significance of any document which is likely to be located during the search.
Where a party has not searched for a category or class of document on the grounds that to do
so would be unreasonable, the party must state this in the disclosure statement and identify the
category or class of document.

Specific disclosure: duty limited to documents which are or have been in party's control
A party's duty to make specific disclosure of one or more documents is limited to documents
which are or have been in the party’s control.

For this purpose a party has or has had a document in the party’s control if:

(@) it is or was in the party’s physical possession;

(b) the party has or has had a right to possession of it; or

(c) the party has or has had a right to inspect or take copies of it.

131



318
(1)
(@)

319
(1)

()

©)

31.10
(1)
()

31.11
(1)

3112
(1)

)

31.13
(1)

Disclosure of copies

A party need not disclose more than one copy of a document.

A copy of a document that contains a modification, obliteration or other marking or feature:

@ on which a party intends to rely; or

(b) which adversely affects the party’s own case or another party's case or supports another
party's case;

shall be treated as a separate document.

Procedure for disclosure

A disclosure statement is a statement made by the party disclosing the documents:

@ setting out the extent of the search that has been made to locate documents which the
party is required to disclose;

(b) certifying that the party understands the duty to disclose documents; and

(©) certifying that to the best of the party’s knowledge the party has carried out that duty.

Where the party making the disclosure statement is a company, firm, association or other

organisation, the statement must also:

@ identify the person making the statement; and

(b) explain why he or she is considered an appropriate person to make the statement.

The parties may agree in writing:

@) to disclose documents without making a list; and

(b) to disclose documents without the disclosing party making a disclosure statement.

Duty of disclosure continues during proceedings

Any duty of disclosure continues until the proceedings are concluded.

If documents to which that duty extends come to a party's notice at any time during the
proceedings, the party must immediately notify every other party.

Disclosure in stages
The parties may agree in writing, or the court may direct, that disclosure or inspection or both
shall take place in stages.

Right of inspection of a disclosed document

A party to whom a document has been disclosed has a right to inspect that document except

where:

@ the document is no longer in the control of the party who disclosed it;

(b) the party disclosing the document has a right or a duty to withhold inspection of it;

(c) paragraph (2) applies.

Where a party considers that it would be disproportionate to the issues in the case to permit

inspection of documents within a category or class of document disclosed under rule 31.4(3)(b),

(c) or (d):

@ the party is not required to permit inspection of documents within that category or class;
but

(b) must state in the party’s disclosure statement that inspection of those documents will
not be permitted on the grounds that to do so would be disproportionate.

Documents referred to in statements of case etc.

A party may inspect a document mentioned in:
@) a statement of case;
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(b) a witness statement;

(c) a witness summary; or

(d) an affidavit.

A party may apply for an order for inspection of any document mentioned in an expert's report
which has not already been disclosed in the proceedings.

Inspection and copying of documents

Where a party has a right to inspect a document:

@ that party must give the party who disclosed the document written notice of the party’s
wish to inspect it;

(b) the party who disclosed the document must permit inspection not more than 7 days
after the date on which the party received the notice; and

(c) that party may request a copy of the document and, if the party also undertakes to pay
reasonable copying costs, the party who disclosed the document must supply the other
party with a copy not more than 7 days after the date on which the request was received.

Disclosure before proceedings start
This rule applies where an application is made to the court for disclosure before proceedings
have started.
The application must be supported by evidence.
The court may make an order under this rule only where:
@ the respondent is likely to be a party to subsequent proceedings;
(b) the applicant is also likely to be a party to those proceedings;
(© disclosure before proceedings have started is desirable in order to:
(M dispose fairly of the anticipated proceedings;
(i) assist the dispute to be resolved without proceedings; or
(iii))  save costs.
An order under this rule must:
@ specify the documents or the classes of documents which the respondent must disclose;

and
(b) require the respondent, when making disclosure, to specify any of those documents:
Q) which are no longer in the respondent’s control; or
(i) in respect of which the respondent claims a right or duty to withhold inspection.
Such an order may:
@ require the respondent to indicate what has happened to any documents which are no

longer in the respondent’s control; and
(b) specify the time and place for disclosure and inspection.

Orders for disclosure against a person not a party

This rule applies where an application is made to the court for disclosure by a person who is

not a party to the proceedings.

The application must be supported by evidence.

The court may make an order under this rule only where:

@) the documents of which disclosure is sought are likely to support the case of the
applicant or adversely affect the case of one of the other parties to the proceedings; and

(b) disclosure is necessary in order to dispose fairly of the claim or to save costs.

An order under this rule must:
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@ specify the documents or the classes of documents which the respondent must disclose;

and

(b) require the respondent, when making disclosure, to specify any of those documents:
(M which are no longer in the respondent’s control; or
(i) in respect of which the respondent claims a right or duty to withhold inspection.

Such an order may:

@) require the respondent to indicate what has happened to any documents which are no
longer in the respondent’s control; and

(b) specify the time and place for disclosure and inspection.

(Rule 45.28 contains rules in relation to the disclosure and inspection of evidence arising out

of mediation of certain cross-border disputes.)

Rules not to limit other powers of the court to order disclosure

Rules 31.15 and 31.16 do not limit any other power which the court may have to order:

@ disclosure before proceedings have started; and

(b) disclosure against a person who is not a party to proceedings.

Where a party to proceedings which have commenced seeks an order under the court’s equitable
powers for disclosure against a person who is not a party then the party applying should apply
for an order that such person be joined as a party and make an interim application against him
or her under Part 25 (interim remedies).

Where proceedings have not commenced and a person seeks an order under the court’s
equitable powers for disclosure against another person then the person applying should bring a
claim for equitable disclosure using the Part 8 procedure.

Claim to withhold inspection or disclosure of a document

A person may apply, without notice, for an order permitting the person to withhold disclosure
of a document on the ground that disclosure would damage the public interest.

Unless the court orders otherwise, an order of the court under paragraph (1):

@ must not be served on any other person; and

(b) must not be open to inspection by any person.

A person who wishes to claim that he or she has a right or a duty to withhold inspection of a
document, or part of a document must state in writing:

@) that the person has such a right or duty; and

(b) the grounds on which the person claims that right or duty.

The statement referred to in paragraph (3) must be made:

@ in the list in which the document is disclosed; or

(b) if there is no list, to the person wishing to inspect the document.

A party may apply to the court to decide whether a claim made under paragraph (3) should be
upheld.

For the purpose of deciding an application under paragraph (1) (application to withhold
disclosure) or paragraph (5) (claim to withhold inspection) the court may:

@) require the person seeking to withhold disclosure or inspection of a document to
produce that document to the court; and
(b) invite any person, whether or not a party, to make representations.

An application under paragraph (1) or paragraph (5) must be supported by evidence.

This Part does not affect any rule of law which permits or requires a document to be withheld
from disclosure or inspection on the ground that its disclosure or inspection would damage the
public interest.
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Restriction on use of a privileged document inspection of which has been inadvertently
allowed

Where a party inadvertently allows a privileged document to be inspected, the party who has
inspected the document may use it or its contents only with the permission of the court.

Consequence of failure to disclose documents or permit inspection
A party may not rely on any document which the party fails to disclose or in respect of which
the party fails to permit inspection unless the court gives permission.

Subsequent use of disclosed documents

A party to whom a document has been disclosed may use the document only for the purpose of

the proceedings in which it is disclosed, except where:

@ the document has been read to or by the court, or referred to, at a hearing which has
been held in public;

(b) the court gives permission; or

(©) the party who disclosed the document and the person to whom the document belongs
agree,

subject to any laws or regulations pertaining to protection of personal data.

The court may make an order restricting or prohibiting the use of a document which has been

disclosed, even where the document has been read to or by the court, or referred to, at a hearing

which has been held in public.

An application for such an order may be made:

@ by a party; or

(b) by any person to whom the document belongs.

False disclosure statements
Proceedings for contempt of court may be brought against a person if he or she makes, or causes
to be made, a false disclosure statement, without an honest belief in its truth.

Electronic Disclosure

Rule 31.3 contains a broad definition of a document. This extends to electronic documents,
including e-mail and other electronic communications, word processed documents and
databases. In addition to documents that are readily accessible from computer systems and other
electronic devices and media, the definition covers those documents that are stored on servers
and back-up systems and electronic documents that have been “deleted”. It also extends to
additional information stored and associated with electronic documents known as metadata.
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Evidence
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Power of court to control evidence

The court may control the evidence by giving directions as to:

@) the issues on which it requires evidence;

(b) the nature of the evidence which it requires to decide those issues; and

(c) the way in which the evidence is to be placed before the court.

The court may use its power under this rule to exclude evidence that would otherwise be
admissible subject to the provisions of the Evidence Law Cap 9.

The court may limit cross-examination.

Evidence of witnesses: general rule

The general rule is that any fact which needs to be proved by the evidence of witnesses is to be
proved:

(@) at trial, by their oral evidence or evidence in writing given in public; and

(b) at any other hearing, by their evidence in writing.

This is subject:

@) to any provision to the contrary contained in these rules or elsewhere; or

(b) to any order of the court.

Requirement to serve witness statements for use at trial

Drafting Note from the Local Drafter:

The pre-requisite of service of a witness statement for its use at trial may run contrary to s. 25 of
the Evidence Law Cap. 9 which enables a witness to produce a written statement even at the last
moment and have it filed as part of his evidence. Though s.37 of Cap. 9 empowers the Supreme
Court to issue procedural rules to better implement the law, setting such a pre-requisite may be
considered as limiting the relevant provision rather than regulating its application. Prior service
of the written statement is important for the purpose of the preparation of the cross-examination
and we therefore consider that the rule should be retained and the law should be amended

accordingly.

Q) A witness statement is a written statement signed by a person which contains the evidence
which that person would be allowed to give orally.

(2) The court will order a party to serve on the other parties any witness statement of the oral
evidence which the party serving the statement intends to rely on in relation to any issues of
fact to be decided at the trial.

3 The court may give directions as to:

@) the order in which witness statements are to be served; and
(b) whether or not the witness statements are to be filed.
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Use at trial of witness statements which have been served

If:

@ a party has served a witness statement; and

(b) the party wishes to rely at trial on the evidence of the witness who made the statement,
the party must call the witness to give oral evidence unless the court orders otherwise
or the party puts the statement in as hearsay evidence.

Where a witness is called to give oral evidence under paragraph (1), his or her witness statement

shall stand as his or her evidence in chief.

A witness giving oral evidence at trial may with the permission of the court:

@) amplify his or her witness statement; and

(b) give evidence in relation to new matters which have arisen since the witness statement
was served on the other parties.

The court will give permission under paragraph (3) only if it considers that there is good reason

not to confine the evidence of the witness to the contents of his or her witness statement.

If a party who has served a witness statement does not:

@ call the witness to give evidence at trial; or

(b) put the witness statement in as hearsay evidence,

any other party may put the witness statement in as hearsay evidence.

Evidence in proceedings other than at trial

The general rule is that evidence at hearings other than the trial is to be by witness statement
unless the court, or any other enactment requires otherwise.

At hearings other than the trial, a party may, rely on the matters set out in:

@) the party’s statement of case; or

(b) the party’s application notice,

if the statement of case or application notice is verified by a statement of truth.

Order for cross-examination

Where, at a hearing other than the trial, evidence is given in writing, any party may apply to the
court for permission to cross-examine the person giving the evidence.

If the court gives permission under paragraph (1) but the person in question does not attend as
required by the order, his or her evidence may not be used unless the court gives permission.

Form of witness statement

Drafting Note
At Stage 3 the contents of the witness statement should be in a Form to be annexed to the CPR.

)
)

©)

A witness statement must comply with the requirements set out in this rule:

The witness statement should be headed with the title of the proceedings or anticipated
proceedings, where the proceedings are between several parties with the same status it is
sufficient to identify the parties as follows:

AB. (and others)

Claimants/Applicants

CD. (and others)

Defendants/Respondents (as appropriate)

At the top right hand corner of the first page there should be clearly written:
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@ the party on whose behalf it is made,

(b) the initials and surname of the witness,

(c) the number of the statement in relation to that witness,

(d) the identifying initials and number of each exhibit referred to, and

(e) the date the statement was made.

The witness statement must, if practicable, be in the intended witness's own words, the

statement should be expressed in the first person and should also state:

(@) the full name of the witness,

(b) his or her place of residence or, if he or she is making the statement in his or her
professional, business or other occupational capacity, the address at which he or she
works, the position he or she holds and the name of his or her firm or employer,

(c) his or her occupation, or if he or she has none, his or her description, and

(d) the fact that he or she is a party to the proceedings or is the employee of such a party if
it be the case.

A witness statement must indicate:

@ which of the statements in it are made from the witness's own knowledge and which
are matters of information or belief, and

(b) the source for any matters of information or belief.

An exhibit used in conjunction with a witness statement should be verified and identified by

the witness and remain separate from the witness statement.

Where a witness refers to an exhibit or exhibits, he or she should state “I refer to the (description

of exhibit) marked “”.

The provisions on exhibits apply similarly to witness statements as they do to affidavits.

Where a witness makes more than one witness statement to which there are exhibits, in the

same proceedings, the numbering of the exhibits should run consecutively throughout and not

start again with each witness statement.

A witness statement should:

@) be produced on durable quality A4 paper with a 3.5 cm margin,

(b) be fully legible and should normally be typed on one side of the paper only,

(c) where possible, be bound securely in a manner which would not hamper filing, or
otherwise each page should be endorsed with the case number and should bear the
initials of the witness,

(d) have the pages numbered consecutively as a separate statement (or as one of several
statements contained in a file),

(e) be divided into numbered paragraphs,

4] have all numbers, including dates, expressed in figures, and

(o) give the reference to any document or documents mentioned either in the margin or in
bold text in the body of the statement.

It is usually convenient for a witness statement to follow the chronological sequence of the

events or matters dealt with; each paragraph of a witness statement should as far as possible

be confined to a distinct portion of the subject.

A witness statement is the equivalent of the oral evidence which that witness would, if called,

give in evidence; it must include a statement by the intended witness that he or she believes the

facts in it are true.

To verify a witness statement the statement of truth is as follows:

“I believe that the facts stated in this witness statement are true”.’

Attention is drawn to rule 32.13 which sets out the consequences of verifying a witness

statement containing a false statement without an honest belief in its truth.
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Any alteration to a witness statement must be initialled by the person making the statement or
by the authorised person where appropriate.

A witness statement which contains an alteration that has not been initialled may be used in
evidence only with the permission of the court.

If the court directs that a witness statement is to be filed, it must be filed in the court where the
action in which it was or is to be used, is proceeding or will proceed.

Where the court has ordered that a witness statement is not to be open to inspection by the
public or that words or passages in the statement are not to be open to inspection the court
officer will so certify on the statement and make any deletions directed by the court under rule
32.12 (4).

Witness summaries

A party who:
@ is required to serve a witness statement for use at trial; but
(b) is unable to obtain one,

may apply, without notice, for permission to serve a witness summary instead as soon as the

party becomes aware of the necessity to do so.

A witness summary is a summary of:

@ the evidence, if known, which would otherwise be included in a witness statement; or

(b) if the evidence is not known, the matters about which the party serving the witness
summary proposes to question the witness.

Unless the court orders otherwise, a withess summary must include the name and address of

the intended witness.

Unless the court orders otherwise, a witness summary must be served within the period in which

a witness statement would have had to be served.

Where a party serves a witness summary, so far as practicable, rules 32.3 (requirement to serve

witness statements for use at trial) and 32.7 (form of witness statement) shall apply to the

summary.

Consequence of failure to serve witness statement or summary

If a witness statement or a witness summary for use at trial is not served in respect of an intended
witness within the time specified by the court, then the witness may not be called to give oral
evidence unless the court gives permission.

Where a party fails to serve witness statements on time: an application for an extension of time
is an application for relief from sanctions and Part 3.6 applies.

Cross-examination on a witness statement

Where a witness is called to give evidence at trial, he or she may be cross-examined on his or
her witness statement, whether or not the statement or any part of it was referred to during the
witness's Evidence-in-Chief.

Use of witness statements for other purposes

Except as provided by this rule, a witness statement may be used only for the purpose of the
proceedings in which it is served.

Paragraph (1) does not apply if and to the extent that:

@) the witness gives consent in writing to some other use of it;

(b) the court gives permission for some other use; or

(c) the witness statement has been put in evidence at a hearing held in public,
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subject to any laws or regulations pertaining to protection of personal data.

Availability of witness statements for inspection

A witness statement which stands as evidence in chief is open to inspection during the course

of the trial unless the court otherwise directs.

Any person may ask for a direction that a witness statement is not open to inspection.

The court will not make a direction under paragraph (2) unless it is satisfied that a witness

statement should not be open to inspection because of:

@ the interests of justice;

(b) the public interest;

(c) the nature of any expert medical evidence in the statement;

(d) the nature of any confidential information or personal data (including information
relating to personal financial matters) in the statement; or

(e) the need to protect the interests of any child or incapacitated person.

The court may exclude from inspection words or passages in the statement.

False statements

Proceedings for contempt of court may be brought against a person if he or she makes or causes
to be made a false statement in a document verified by a statement of truth without an honest
belief in its truth pursuant to s. 44 of the Courts of Justice Law 14/60.

Affidavit evidence

Evidence must be given by affidavit instead of or in addition to a witness statement if this is
required by the court, a provision contained in any other rule, or any other enactment.

Nothing in these rules prevents a witness giving evidence by affidavit at a hearing other than
the trial if he or she chooses to do so in a case where paragraph (1) does not apply.

Form of affidavits

An affidavit must comply with the requirements set out in this rule.

A deponent is a person who gives evidence by affidavit or affirmation.

Every affidavit shall be intituled in the cause or matter in which it is sworn; but in every case

in which there are more than one plaintiff or defendant, it shall be sufficient to state the full

name of the first plaintiff or defendant respectively, and that there are other plaintiffs or
defendants, as the case may be.

At the top right hand corner of the first page (and on the backsheet) there should be clearly

written:

@) the party on whose behalf it is made,

(b) the initials and surname of the deponent,

(c) the number of the affidavit in relation to that deponent,

(d) the identifying initials and number of each exhibit referred to, and

(e) the date sworn.

The affidavit must, if practicable, be in the deponent's own words, the affidavit should be

expressed in the first person and the deponent should:

(@) commence “I (full name) of (address) state on oath”

(b) if giving evidence in his or her professional, business or other occupational capacity,
give the address at which he or she works in (1) above, the position he or she holds and
the name of his or her firm or employer,

(c) give his or her occupation or, if he or she has none, his or her description, and
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(d) state if he or she is a party to the proceedings or employed by a party to the proceedings,
if it be the case.

Every affidavit shall be divided into paragraphs, and every paragraph shall be numbered

consecutively, and, as nearly as may be, shall be confined to a distinct portion of the subject.

Affidavits shall be confined to such facts as the witness is able of his own knowledge to prove,

but on interlocutory applications an affidavit may contain statements of information and belief,

with the sources and grounds thereof. The costs of every affidavit which shall unnecessarily set
forth matter of hearsay, or argumentative matter, or copies of or extracts from documents, shall
be paid by the party filing the same.

Where a deponent:

@ refers to an exhibit or exhibits, he or she should state “there is now shown to me marked
the (description of exhibit)”, and

(b) makes more than one affidavit (to which there are exhibits) in the same proceedings,
the numbering of the exhibits should run consecutively throughout and not start again
with each affidavit.

The jurat of an affidavit is a statement set out at the end of the document which authenticates

the affidavit. It must:

@) be signed by all deponents,

(b) be completed and signed by the person before whom the affidavit was sworn whose
name and qualification must be printed beneath his or her signature,

(©) contain the full address of the person before whom the affidavit was sworn, and

(d) follow immediately on from the text and not be put on a separate page.

An affidavit should:

@ be produced on durable quality A4 paper with a 3.5 cm margin,

(b) be fully legible and should normally be typed on one side of the paper only,

(© where possible, be bound securely in a manner which would not hamper filing, or
otherwise each page should be endorsed with the case number and should bear the
initials of the deponent and of the person before whom it was sworn,

(d) have the pages numbered consecutively as a separate document (or as one of several
documents contained in a file),

(e) be divided into numbered paragraphs,

0] have all numbers, including dates, expressed in figures, and

(9) give the reference to any document or documents mentioned either in the margin or in
bold text in the body of the affidavit.

Where an affidavit is sworn by a person who is unable to read or sign it, the person before

whom the affidavit is sworn must certify in the jurat that:

@) he or she read the affidavit to the deponent,

(b) the deponent appeared to understand it, and

(c) the deponent signed or made his or her mark, in his or her presence.

If that certificate is not included in the jurat, the affidavit may not be used in evidence unless

the court is satisfied that it was read to the deponent and that he or she appeared to understand

it.

Any alteration to an affidavit must be initialled by both the deponent and the person before

whom the affidavit was sworn.

No affidavit having in the jurat or body thereof any interlineation, alteration, or erasure, shall

without leave of the Court or a Judge be read or made use of in any matter pending in Court

unless the interlineation or alteration (other than by erasure) is authenticated by the signature
or initials of the officer taking the affidavit, nor in the case of any erasure, unless the words or
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figures appearing at the time of taking the affidavit to be written on the erasure are re-written

and signed or initialed in the margin of the affidavit by the officer taking it.

The Court or Judge may receive any affidavit sworn for the purpose of being used in any cause

or matter, notwithstanding any defect by misdescription of parties or otherwise in the title or

jurat, or any other irregularity in the form thereof, and may direct a memorandum to be made

on the document that it has been so received.

A defective or erroneous affidavit may be amended by leave of the Court, which may be

obtained ex parte.

Only the following may administer oaths and take affidavits:

Registrar or person specifically authorised by the Supreme Court.

An affidavit must be sworn before a person independent of the parties or their representatives.

Where an affidavit proposed to be sworn is illegible or difficult to read, or is in the judgment

of the person who would have to administer the oath so written as to facilitate fraudulent

alterations, he may refuse to administer the oath and may require the affidavit to be re-written.

The Court or a Judge may order to be struck out from any affidavit any matter which is

scandalous and irrelevant.

There shall be appended to every affidavit a note showing on whose behalf it is filed, and no

affidavit shall be filed or used without such note, unless the Court or a Judge shall otherwise

direct. And before an affidavit is used in the Court for any purpose, the original shall be filed

in the Court.

Where an affidavit is in a foreign language:

@ the party wishing to rely on it

(b) must have it translated, and

(© must file the foreign language affidavit with the court, and

(d) the translator must make and file with the court an affidavit verifying the translation
and exhibiting both the translation and a copy of the foreign language affidavit.

A document used in conjunction with an affidavit should be:

@) produced to and verified by the deponent, and remain separate from the affidavit, and

(b) identified by a declaration of the person before whom the affidavit was sworn.

The declaration should be headed with the name of the proceedings in the same way as the

affidavit.

The first page of each exhibit should be marked:

@) as in paragraph (3) above, and

(b) with the exhibit mark referred to in the affidavit.

Copies of individual letters should be collected together and exhibited in a bundle or bundles.

They should be arranged in chronological order with the earliest at the top, and firmly secured.

When a bundle of correspondence is exhibited, the exhibit should have a front page attached

stating that the bundle consists of original letters and copies. They should be arranged and

secured as above and numbered consecutively.

Photocopies instead of original documents may be exhibited provided the originals are made

available for inspection by the other parties before the hearing and by the judge at the hearing.

Court documents may not be exhibited (official copies of such documents prove themselves).

Where an exhibit contains more than one document, a front page should be attached setting out

a list of the documents contained in the exhibit; the list should contain the dates of the

documents.

Items other than documents should be clearly marked with an exhibit number or letter in such

a manner that the mark cannot become detached from the exhibit.

Small items may be placed in a container and the container appropriately marked.
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Where an exhibit contains more than one document:

@) the bundle should not be stapled but should be securely fastened in a way that does not
hinder the reading of the documents, and

(b) the pages should be numbered consecutively at bottom centre.

Every page of an exhibit should be clearly legible; typed copies of illegible documents should

be included, paginated with “a” numbers.

Where affidavits and exhibits have become numerous, they should be put into separate bundles

and the pages numbered consecutively throughout.

Where on account of their bulk the service of exhibits or copies of exhibits on the other parties

would be difficult or impracticable, the directions of the court should be sought as to

arrangements for bringing the exhibits to the attention of the other parties and as to their custody

pending trial.

All provisions in this rule relating to affidavits apply to affirmations with the following

exceptions:

@ the deponent should commence “I (name) of (address) do solemnly and sincerely
affirm ......cooooviiii ” and

(b) in the jurat the word “sworn” is replaced by the word “affirmed”.

Affidavit made outside the jurisdiction

A person may make an affidavit outside the jurisdiction in accordance with:

@ this Part; or

(b) the law of the place where he or she makes the affidavit.

Any affidavit, declaration or affirmation may be sworn or taken in Great Britain, Ireland or the
Channel Islands or in any British Colony, Possession, Protectorate or Mandated Territory or
other place under the dominion of Her Majesty in foreign parts before any Court, Judge, notary
public, or person lawfully authorized to administer oaths in any such Colony, Possession,
Protectorate, Mandated Territory or other place under the dominion of Her Majesty, or may be
sworn or taken before any of Her Majesty's Consuls or Vice-Consuls in any foreign parts
outside Her Majesty's Dominions, and the Judges and other officers of the Cyprus Courts shall
take judicial notice of the seal or signature as the case may be of any such Court, Judge, notary
public, person, Consul or Vice-Consul appended or subscribed to any such affidavit, declaration
or affirmation or to any other document, and shall allow the same as regards its form to be used
in a Cyprus Court without further proof but subject always as regards admissibility of its
contents to the rules of evidence.

Defects in affidavits, witness statements and exhibits

Where:

@) an affidavit,

(b) a witness statement, or

(c) an exhibit to either an affidavit or a witness statement,
does not comply with Part 32 in relation to its form, the court may refuse to admit it as
evidence and may refuse to allow the costs arising from its preparation.

Permission to file a defective affidavit or witness statement or to use a defective exhibit may

be obtained from a judge in the court where the case is proceeding.
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Notice to admit or produce documents

A party shall be deemed to admit the authenticity of a document disclosed to the party under
Part 31 (disclosure and inspection of documents) unless the party serves notice that the party
wishes the document to be proved at trial.

A notice to prove a document must be served:

@ by the latest date for serving witness statements; or

(b) within 7 days of disclosure of the document,

whichever is later.

Acts or instruments of Certifying Officers and executed documents

An act or instrument of a Certifying Officer may be received in evidence without further proof
as duly authenticated in accordance with the requirements of law unless the contrary is proved.
Any document executed in any place outside the Republic, shall be admitted in evidence in any
court or in any proceeding without proof of the seal or signature of any person purporting to
sign such document of or his official capacity, under the conditions set out in section 17 of the
Evidence Law Cap. 9.

Any document being a part of the records of a public or church authority or of a business, shall
be admitted in evidence in any court or in any proceeding without further proof upon
presentation into court of a certificate executed by a duly authorised official of the public or
church authority or of the business, under the conditions set out in section 35 of the Evidence
Law Cap. 9 and subject to the court’s power to refuse admission of such evidence under section
36 of the Evidence Law Cap. 9.
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Scope of this Section

This Section of this Part provides:

@ for the circumstances in which a person may be required to attend court to give
evidence or produce a document; and

(b) for a party to obtain evidence before a hearing to be used at the hearing.

In this Section, reference to a hearing includes a reference to the trial.

Witness summonses

A witness summons is a document issued by the court requiring a witness to:

@) attend court to give evidence; or

(b) produce documents to the court.

A witness summons must be in the relevant practice form.

There must be a separate witness summons for each witness.

A witness summons may require a witness to produce documents to the court either:
@) on the date fixed for a hearing; or

(b) on such date as the court may direct.

The only documents that a summons under this rule can require a person to produce before a
hearing are documents which that person could be required to produce at the hearing.

Issue of a witness summons

A witness summons is issued on the date entered on the summons by the court.

A party must obtain permission from the court where the party wishes to:

@ have a summons issued less than 7 days before the date of the trial;

(b) have a summons issued for a witness to attend court to give evidence or to produce
documents on any date except the date fixed for the trial; or

(© have a summons issued for a witness to attend court to give evidence or to produce
documents at any hearing except the trial.

A witness summons must be issued by the court where the case is proceeding.

The court may set aside or vary a witness summons issued under this rule.

Time for serving a witness summons
The general rule is that a witness summons is binding if it is served at least 7 days before the
date on which the witness is required to attend before the court or tribunal.
The court may direct that a witness summons shall be binding although it will be served less
than 7 days before the date on which the witness is required to attend before the court or
tribunal.
A witness summons which is:
@) served in accordance with this rule; and
(b) requires the witness to attend court to give evidence,
is binding until the conclusion of the hearing at which the attendance of the witness is
required.
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A witness summons is to be served by the court unless the party on whose behalf it is issued
indicates in writing, when the party asks the court to issue the summons that the party wishes
to serve it.

Where the court is to serve the witness summons, the party on whose behalf it is issued must
deposit, in the court office, the money to be paid or offered to the witness under rule 34.7.
Process and other service is to be effected by private bailiff.
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Taking of evidence in European Union Member States

Where a court makes a request to or receives a request from a court of another Member State
of the European Union for the taking of evidence in the Republic or that Member State, such a
request or taking of evidence shall be carried out in accordance with the provisions of Council
Regulation (EC) No 1206/2001 and, where appropriate and to the extent this does not interfere
with the above Regulation, in accordance with the provisions of rule 33.3 (3).

Request for evidence from a foreign court

Where a request is received from a court of a foreign country which is not a Member State of
the European Union for the taking of evidence in the Republic, such request shall be dealt with
by the Supreme Court of Cyprus in accordance with the provisions of Foreign Courts
(Evidence) Law, Cap. 12.

Taking of evidence in other cases

The request and taking of evidence in cases not covered by rules 33.1 shall be carried out in
accordance with this rule:

The court may order the issue of a request to examine witnesses in Form ....

Where an order is made to examine a witness or witnesses in any foreign country with which a
convention in that behalf has been or shall be extended to Cyprus the following procedure shall
be adopted :

@ The party obtaining such order shall file with the registrar an undertaking in the Form

(b) Such undertaking shall be accompanied by:

Q) arequest in duplicate in the Form ..., together with a translation of that request
in the official language of the country in which the same is to be executed,
which translation shall be verified upon oath by or on behalf of the party
obtaining the order;

(i) two copies of the specific interrogatories (if any) to accompany the request and
a translation of such interrogatories verified on oath;

(iii)  two copies of the cross-interrogatories (if any) and a translation thereof verified
on oath.

(c) The party obtaining an order under this rule shall also at the time of filing the
undertaking mentioned in paragraph (i) of this rule deposit in court € .... in respect of
each witness to be examined. In the event of the expenses incurred by the Minister of
Justice in connection with the request amounting to less than the sum deposited, the
surplus will be refunded to the person making the deposit.

(d) The registrar shall file a copy:

Q) of the request;

(i) of the specific interrogatories (if any);

(iii)  of the cross-interrogatories (if any).
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He or she shall seal and forward to the Minister of Justice:

(1 the request and verified translation thereof;

(i) a copy of the interrogatories (if any) and a verified translation thereof;

(iii)  acopy of the cross-interrogatories (if any) and a verified translation thereof.
He or she shall also furnish to the Minister of Justice the names and addresses of the
agents of the parties as given in the undertaking filed pursuant to this rule.

Where an order is made for the examination of a witness or witnesses before an
Embassy of the Republic in any foreign country with which a convention authorising
such examination has been or shall be extended to Cyprus, such order shall be in the
Form ....

Where any witness or person is ordered to be examined before any person appointed
for the purpose, the person taking the examination shall be furnished by the party on
whose application the order was made with an office copy of the writ and statement of
case (if any), or with a copy of the documents necessary to inform the person taking
the examination of the questions at issue between the parties.

The examination shall take place in the presence of the parties, their advocates, or
agents, or such of them as shall attend. And the depositions shall not be used at the trial
or hearing unless the party on whose application the order was made shall have given
notice to all other parties to attend the examination.

On an examination taken as aforesaid witnesses shall be subject to cross-examination
and re-examination and the depositions shall be taken, as nearly as possible, in the same
way as evidence is taken on the trial of an action. The depositions shall be taken down
in writing by the examiner, not ordinarily by question and answer, but so as to represent
as nearly as may be the statement of the witness and shall be signed by the witness in
the presence of the parties, or such of them as may think fit to attend. The examiner
may put down any particular question or answer if there should appear any special
reason for doing so, and may put any question to the witness as to the meaning of any
answer, or as to any matter arising in the course of the examination. Any questions
which may be objected to shall be taken down by the examiner in the depositions, and
he or she shall state his or her opinion thereon to the advocates, agents, or parties, and
shall refer to such statement in the depositions, but he or she shall not have power to
decide upon the materiality or relevancy of any question. If the witness refuses to sign
his or her deposition, the examiner shall make a note of his or her refusal and sign the
deposition himself or herself, and the deposition may be given in evidence whether the
witness signs it or not.

If any witness shall object to any question which may be put to him or her before an
examiner, the question so put and the objection of the witness thereto, shall be taken
down by the examiner and transmitted by him or her to the court to be there filed, and
the validity of the objection shall be decided by the court.

If any person duly summoned by subpoena to attend for examination shall refuse to
attend, or if, having attended, he shall refuse to be sworn or to answer any lawful
guestion, a certificate of such refusal, signed by the examiner, shall be filed in court,
and thereupon the party requiring the attendance of the witness may apply to the court
or a Judge for an order directing the witness to attend, or to be sworn, or to answer any
guestion, as the case may be.

In any case, the court or a Judge shall have power to order the witness to pay any costs
occasioned by his or her refusal or objection.
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When the examination of any witness before any examiner shall have been concluded,
the original depositions, authenticated by the signature of the examiner, shall be
transmitted by him or her to the court, and there filed.

Except where by this rule otherwise provided, or directed by the court or a Judge, no
deposition shall be given in evidence at the hearing or trial of the cause or matter
without the consent of the party against whom the same may be offered, unless the
court or Judge is satisfied that the deponent is dead, or beyond the jurisdiction of the
court or unable from sickness or other infirmity to attend the hearing or trial, in any of
which cases the depositions certified under the hand of the person taking the
examination shall be admissible in evidence saving all just exceptions without proof of
the signature to such certificate.

Any party in any cause or matter may summon any person in Cyprus to attend and give
evidence or produce any document in his or her possession before any person appointed
to take the examination in Cyprus, for the purpose of using his or her evidence upon
any proceeding in the cause or matter in like manner as such witness would be bound
to attend and be examined at the hearing or trial; and any party or witness having made
an affidavit to be used or which shall be used on any proceeding in the cause or matter
shall be bound on being served with such summons to attend before such person for
cross-examination,

The foregoing rules relating to the examination of any person before a person appointed
to take the examination shall be subject to such directions as the court may see fit to
make pursuant thereto.

All evidence taken at the hearing or trial of any cause or matter may be used in any
subsequent proceedings in the same cause or matter.
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Part 34

Experts

34.1 Duty to restrict expert evidence

1) Expert evidence shall be restricted to that which is reasonably required to resolve the
proceedings.

(2 Where a claim has been directed to proceed as a small claim, expert evidence should be given
from only one expert on a particular issue, unless the court permits otherwise.

34.2 Interpretation and definitions

1) A reference to an ‘expert’ in this Part is a reference to a person who has been instructed to give
or prepare expert evidence for the purpose of proceedings.

2 ‘Single joint expert” means an expert instructed to prepare a report for the court on behalf of
two or more of the parties (including the claimant) to the proceedings.

34.3  Experts: overriding duty to the court

(1) It is the duty of experts to help the court on the matters within their expertise.

2 This duty overrides any obligation to the person from whom experts have received instructions
or by whom they are paid.

34.4  Expert Evidence — General Requirements

@ Expert evidence should be the independent product of the expert uninfluenced by the pressures
of litigation.

2 Experts should assist the court by providing objective, unbiased opinions on matters within
their expertise, and should not assume the role of an advocate.

3 Experts should consider all material facts, including those which might detract from their
opinions.

4) Experts should make it clear:
@ when a question or issue falls outside their expertise; and
(b) when they are not able to reach a definite opinion, for example because they have

insufficient information.
5) If, after producing a report, an expert's view changes on any material matter, such change of

view should be communicated to all the parties without delay, and when appropriate to the
court.

Drafting Note in relation to 34.5

34.5isasignificant rule for judicial control of the proceedings as opposed to party autonomy over
the proceedings. In England, there has been no problem or claim that the Rules in relation to
Experts infringe on the ECHR, but the Expert Group cannot advise on whether the Constitution
or any local laws would require the draft rule to be amended.

345
(1)
)

Court’s power to restrict expert evidence
No party may call an expert or put in evidence an expert's report without the court's permission.
When parties apply for permission they must identify:
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@ the field in which expert evidence is required and the issues which the expert evidence
will address; and

(b) where practicable, the name of the proposed expert.

If permission is granted it shall be in relation only to the expert named or the field identified

under paragraph (2). The order granting permission may specify the issues which the expert

evidence should address.

Where a claim has been directed to proceed as a small claim, if permission is given for expert

evidence, it will normally be given for evidence from only one expert on a particular issue.

The court may limit the amount of a party's expert's fees and expenses that may be recovered

from any other party.

General requirement for expert evidence to be given in a written report
Expert evidence is to be given in a written report unless the court directs otherwise.

Written questions to experts
A party may put written questions about an expert's report (which must be proportionate) to:
@ an expert instructed by another party; or
(b) a single joint expert appointed under rule 34.8.
Written questions under paragraph (1):
@) may be put once only;
(b) must be put within 28 days of service of the expert's report; and
(©) must be for the purpose only of clarification of the report;
unless in any case,
Q) the court gives permission; or
(i) the other party agrees.
An expert's answers to questions put in accordance with paragraph (1) shall be treated as part
of the expert's report.
Where:
@ a party has put a written question to an expert instructed by another party; and
(b) the expert does not answer that question,
the court may make one or both of the following orders in relation to the party who
instructed the expert:
(1) that the party may not rely on the evidence of that expert; or
(i) that the party may not recover the fees and expenses of that expert from any
other party.

Court's power to direct that evidence is to be given by a single joint expert
Where two or more parties wish to submit expert evidence on a particular issue, the court may
direct that the evidence on that issue is to be given by a single joint expert.
In deciding whether to give such a direction, the court will take into account all the
circumstances, including:
@) whether it is proportionate to have separate experts for each party on a particular issue
with reference to:
Q) the amount in dispute;
(i) the importance to the parties; and
(iii)  the complexity of the issue;
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(b) the instruction of a single joint expert is likely to assist the parties and the court to
resolve the issue more speedily and in a more cost-effective way than separately
instructed experts;

(c) expert evidence is to be given on the issue of liability, causation or quantum;

(d) the expert evidence falls within a substantially established area of knowledge which is
unlikely to be in dispute or there is likely to be a range of expert opinion;

(e) a party has already instructed an expert on the issue in question and whether or not that
was done in compliance with any relevant pre-action protocol,

4] guestions put in accordance with rule 34.7 are likely to remove the need for the other
party to instruct an expert if one party has already instructed an expert;

(9) guestions put to a single joint expert may not conclusively deal with all issues that may
require testing prior to trial;

(h) a conference may be required with the advocates, experts and other witnesses which
may make instruction of a single joint expert impractical; and

(i a claim to privilege makes the instruction of any expert as a single joint expert
inappropriate.

Where the parties who wish to submit the evidence (“the relevant parties”) cannot agree who

should be the single joint expert, the court may:

@ select the expert from a list prepared or identified by the relevant parties; or

(b) direct that the expert be selected in such other manner as the court may direct.

Instructions to a single joint expert

Where the court gives a direction under rule 34.8 for a single joint expert to be used, any
relevant party may give instructions to the expert.

When a party gives instructions to the expert that party must, at the same time, send a copy to
the other relevant parties.

The court may give directions about:

@) the payment of the expert's fees and expenses; and

(b) any inspection, examination or experiments which the expert wishes to carry out.

The court may, before an expert is instructed:

@) limit the amount that can be paid by way of fees and expenses to the expert; and

(b) direct that some or all of the relevant parties pay that amount into court.

Unless the court otherwise directs, relevant parties are jointly and severally liable for the
payment of the expert's fees and expenses.

Power of court to direct a party to provide information

Where a party has access to information derived from a source of expertise which is not
reasonably available to another party, the court may direct the party who has access to the
information to:

@) prepare and file a document recording the information; and

(b) serve a copy of that document on the other party.

The document served must include sufficient details of all the facts, tests, experiments and
assumptions which underlie any part of the information to enable the party on whom it is served
to make, or to obtain, a proper interpretation of the information and an assessment of its
significance.

Contents of report
An expert's report must:
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@ give details of the expert's qualifications;

(b) give details of any literature or other material which has been relied on in making the
report;

(c) contain a statement setting out the substance of all facts and instructions which are
material to the opinions expressed in the report or upon which those opinions are based,;

(d) make clear which of the facts stated in the report are within the expert's own knowledge;

(e) say who carried out any examination, measurement, test or experiment which the expert
has used for the report, give the qualifications of that person, and say whether or not
the test or experiment has been carried out under the expert's supervision;

()] where there is a range of opinion on the matters dealt with in the report:
(M summarise the range of opinions; and
(i) give reasons for the expert's own opinion;

(o)) contain a summary of the conclusions reached;

(h) if the expert is not able to give an opinion without qualification, state the qualification;
(i contain a statement that the expert understands their duty to the court, and has complied
with that duty.

At the end of an expert's report there must be a statement that the expert understands and has

complied with their duty to the court.

The expert’s report must be verified by a statement of truth.

The expert's report must state the substance of all material instructions, whether written or oral,

on the basis of which the report was written.

The instructions referred to in paragraph (4) shall not be privileged against disclosure but the

court will not, in relation to those instructions:

@ order disclosure of any specific document included in or provided to the expert together
with the instructions; or

(b) permit any questioning in court in relation to the instructions, other than by the party
who instructed the expert,

unless it is satisfied that there are reasonable grounds to consider the statement of instructions

given under paragraph (3) to be inaccurate or incomplete.

Use by one party of expert's report disclosed by another
Where a party has disclosed an expert's report, any party may use that expert's report as
evidence at the trial.

Discussions between experts

The court may, at any stage, direct a discussion between experts for the purpose of requiring
the experts to:

@ identify and discuss the expert issues in the proceedings; and

(b) where possible, reach an agreed opinion on those issues.

The court may specify the issues which the experts must discuss.

The court may direct that following a discussion between the experts they must prepare a
statement for the court setting out those issues on which:

@ they agree; and

(b) they disagree, with a summary of their reasons for disagreeing.

The content of the discussion between the experts shall not be referred to at the trial unless the
parties agree.

Where experts reach agreement on an issue during their discussions, the agreement shall not
bind the parties unless the parties expressly agree to be bound by the agreement.
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Consequence of failure to disclose expert's report
A party who fails to deliver to all other parties an expert's report may not use the report at the
trial or call the expert to give evidence orally unless the court gives permission.

Expert's right to ask court for directions

Experts may file written requests for directions for the purpose of assisting them in carrying
out their functions.

Experts must, unless the court orders otherwise, provide copies of the proposed requests for
directions under paragraph (1):

@ to the party instructing them, at least 7 days before they file the requests; and

(b) to all other parties, at least 4 days before they file them.

The court, when it gives directions, may also direct that a party be served with a copy of the
directions.

Concurrent expert evidence

At any stage in the proceedings the court may direct that some or all of the experts from like

disciplines shall give their evidence concurrently.

The court may direct that the parties agree an agenda for the taking of concurrent evidence,

based upon the areas of disagreement identified in the experts’ joint statements made pursuant

to rule 34.13.

At the appropriate time the relevant experts will each take the oath or affirm. Unless the court

orders otherwise, the experts will then address the items on the agenda in the following manner:

@ the court may initiate the discussion by asking the experts, in turn, for their views. At
one or more appropriate stages when questioning a particular expert, the court may
invite the other expert to comment or to ask that expert’s own questions of the first
expert;

(b) after the process set out in (a) has been completed for all the experts, the parties’
representatives may ask questions of them.
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Part 35

Offers to Settle
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Scope of this Part

This Part contains rules relating to

@ offers to settle which a party may make to another party; and

(b) the consequences of those offers.

This Part does not limit a party’s right to make an offer to settle otherwise than in accordance
with this Part [but if the offer is not made in accordance with rule 35.5 to 35.8] it will not have
the consequences specified in this Part.

Introductory

An offer to settle under this Part may be made in any proceedings whether or not there is a
claim for money.

The party who makes the offer is called the ‘offeror’.

The party to whom the offer is made is called the ‘offeree’.

An offer to settle is made when it is delivered to the offeree.

Making offer to settle

A party may make an offer to another party to settle under this Part which is expressed to be
‘without prejudice’ but in which the offeror reserves the right to make the terms of the offer
known to the court after judgment is given with regard to

@) the allocation of the costs of the proceedings; and

(b) the question of interest on damages.

The offer may relate to the whole of the proceedings or to part of them or to any issue that arises
in them.

Drafting Note in relation to 35.3

On reflection, Part 35 is not appropriate for interlocutory applications, it would be more
appropriate to use case law such as Calderbank v Calderbank —a Calderbank letter or a ‘without
prejudice letter save as to costs’ is more appropriate. There are wide costs rules, the overriding
principle in costs allows for wide costs orders also.

35.4
(1)

355
(1)
(2)
3)

(4)

Time when offer to settle may be made
A party may make an offer to settle under this Part at any time but not later than 21 days before
the beginning of the trial.

Procedure for making offer to settle

An offer to settle under this Part must be in writing.

The offeror must serve the offer on the offeree and a copy on all other parties.

Neither the fact nor the amount of the offer or of any payment into court in support of the offer
may be communicated to the court until after all questions relating to liability and the amount
of money to be awarded, other than costs and interest, have been decided.

Sub-rule (3) does not apply to
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@ an offer which has been accepted; or
(b) any defence of tender before claim which has been pleaded.

Extent to which offer to settle includes interest, costs or counterclaim

An offer to settle a claim or counterclaim for money and or damages under this Part must state
whether or not the amount offered includes

@) interest; or

(b) costs.

Where the offer includes interest or costs or both it must state any amount which is included
for each.

Where there is a counterclaim as well as a claim, the offer must state

@ in the case of an offer by the claimant to accept a settlement of his or her claim, whether
or not it takes into account the counterclaim; or
(b) in the case of an offer by the defendant to settle the claimant’s claim, whether or not it

takes into account the counterclaim.

Offer to settle made after interim payment

If an interim payment has been made, whether voluntarily or under an order under Part 27 any
subsequent offer to settle under this Part must state whether it is in addition to the interim
payment or whether it is intended that the interim payment will be deducted from any amount
paid under the settlement.

Offer to settle part of a claim

An offer to settle under this Part must state whether or not it relates to the whole or part of the

claim.

Where it does not clearly state otherwise, it is to be taken to relate to the whole claim.

Where the offer relates only to part or parts of the claim it must

@) identify the part or parts of the claim in respect of which it is made; and

(b) where there is more than one part, state what is offered in respect of each part to which
the offer relates.

Time limit for accepting an offer to settle

The offeror may state in the offer that it is open for acceptance until a specified date.

For the purposes of this Part, the offer shall have no effect on any decision that the court makes
as to the consequences of the offer unless it is open for acceptance for at least 21 days.
Acceptance of the offer after the beginning of the trial shall have no effect on any decision that
the court makes as to the consequences of such acceptance.

35.10 Procedure for acceptance

Drafting Note in relation to the withdrawal of an offer

In England withdrawal of an offer is done by letter. There is no need to provide for a withdrawal
of offer in the Rules. In these rules, an offer can be withdrawn any time before acceptance. The
Expert Group attempted to create a very simple Part here. The English Part is very complex, the
Expert Group believes its draft is the most appropriate.
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The Expert Group does not think there is any need to make a provision. In relation to withdrawal
of an offer, the ordinary rules of contract apply and it may be withdrawn on notice at any point
before acceptance.

If the Rules Committee want a provision, a rule could read simply “the offer is treated as
withdrawn when such withdrawal is delivered to the offeree.” The Expert Group stresses that it
does not think this is necessary.

)

)
©)

35.11
(1)

()
©)

35.12
(1)

)
©)
(4)
()

(6)
(7)

(8)

To accept an offer for the purposes of this Part, a party must

@ serve written notice of acceptance to the offeror; and

(b) deliver a copy of the notice to any other party.

The offeree accepts the offer when notice of acceptance is served on the offeror. The claimant
or defendant must apply as soon as possible for consequential directions.

Where an offer or payment into court is made in proceedings concerning children or
incapacitated persons:

@ the offer or payment may be accepted only subject to the permission of the court; and

(b) no payment out of any sum paid into court may be made without a court order.

Withdrawing an offer

An offer under this Part can only be withdrawn if the offeree has not previously served notice
of acceptance.

The offeror may withdraw the offer by serving written notice of the withdrawal on the offeree.
Such notice of withdrawal takes effect when it is served on the offeree.

Effect of acceptance — generally

Where the offeree accepts an offer which relates to the whole claim (counterclaim), the claim
is stayed upon the terms of the offer.

Where the offer relates to a claim and a counterclaim, both the claim and the counterclaim are
stayed on the terms of the offer.

In any other case, the proceedings are stayed to the extent that they are covered by the terms of
the offer.

Where the approval of the court is required for the settlement of the proceedings, any stay
arising on the acceptance of the offer has effect only if and when the court gives its approval.
A stay arising on the acceptance of an offer does not affect proceedings to deal with any
question of costs relating to the proceedings which have been stayed and which have not been
dealt with by the offer.

Where money has been paid into court in support of an offer, a stay arising out of the acceptance
of the offer does not affect proceedings to obtain payment out of court.

Where an offer is accepted but its terms are not complied with, either party may apply to the
court for an order

@) removing the stay under this paragraph to enable the proceedings to be determined;
(b) enforcing the terms of the settlement agreement; or

(c) granting such other relief as may be appropriate.

Where a party claims damages for breach of contract arising from an alleged failure of another
party to carry out the terms of an accepted offer, that party may do so by applying to the court
without the need to commence new proceedings unless the court orders otherwise.
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Costs where offer not accepted — general rules
Where the defendant makes an offer to settle that is not accepted and:

@ in the case of an offer to settle a claim for money and or damages, the court awards less
than the full amount of the defendant’s offer; or
(b) in any other case, the court considers that the claimant acted unreasonably in not

accepting the defendant’s offer,
the claimant must pay any costs incurred by the defendant after the latest date on which the
offer could have been accepted in accordance with its terms.
Where a claimant makes an offer to settle that is not accepted and

@) in the case of an offer to settle a claim for money and or damages, the court awards an
amount which is equal to or more than the amount of the offer; or
(b) in any other case, the court considers that the defendant acted unreasonably in not

accepting the claimant’s offer,
the court may, in exercising its discretion as to interest, take into account the failure of the
defendant to accept the claimant’s offer.
Under Part 39 the court may in its discretion make such order as to costs (including the amount
of costs and the period in respect of which they are to be paid) as it thinks fit and Part 39 shall
apply to any award or assessment of costs under this Part.
The court may decide that the general rule under sub-rule (1) is not to apply in a particular case.
In deciding whether the general rule should not apply and in considering the exercise of its
discretion under sub-rule (2), the court may take into account
@ the terms of any offer;
(b) the stage in the proceedings at which the offer was made;
(© the information available to the offeror and the offeree at the time that the offeror made
the offer; and
(d) the conduct of the offeror and the offeree with regard to giving or refusing information
for the purposes of enabling the offer to be made or evaluated.
This rule applies to offers to settle at any time, including before proceedings were started.
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Miscellaneous provisions about payments into court
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Money paid into court under a court order or under any enactment
A party who makes a payment into court under a court order must:
@ serve notice of the payment on every other party; and
(b) in relation to each such notice, file a certificate of service.
A party paying money into court under an order or in support of a defence of tender before
claim must:
@) serve a copy of the Form ... on each other party; and
(b) file at the court:
(1) a copy of the Form ...; and
(i) a certificate of service confirming service of a copy of that form on each party
served.
A litigant in person without a current account may, in a claim proceeding in court, make a
payment into court by:
@) lodging the payment in cash with the court where the case is proceeding; and
(b) giving the court a completed Form ......

Applications relating to funds in court

This paragraph applies to an application relating to money or securities which have been paid
into court other than an application for the payment out of the money or securities (for example,
an application for money to be invested, or for payment of interest to any person).

An application:

@) must be made in accordance with Part 23; and

(b) may be made without notice, but the court may direct notice to be served on any person.

Money paid into court where defendant wishes to rely on a defence of tender before claim
Where a defendant wishes to rely on a defence of tender before claim the defendant must make
a payment into court of the amount the defendant says was tendered.
If the defendant does not make a payment in accordance with paragraph (1), the defence of
tender before claim will not be available until the defendant does so.

Payment out of money paid into court

Money paid into court under a court order or in support of a defence of tender before claim may

not be paid out without the court's permission except where:

@) a Part 35 offer is accepted without needing the permission of the court; and

(b) the defendant agrees that a sum paid into court by the defendant should be used to
satisfy the offer (in whole or in part).

Permission may be obtained by making an application in accordance with Part 23. The

application notice must state the grounds on which the order for payment out is sought.

Evidence of any facts on which the applicant relies may also be necessary.

Where the court gives permission under rule 36.4(1), it will include a direction for the payment

out of any money in court, including any interest accrued.
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Where permission is not required to take money out of court, the requesting party should file a
request for payment with the court Accounting Department, accompanied by a statement that
the defendant agrees that the money should be used to satisfy the Part 35 offer.
The request for payment should contain the following details:
(@) where the party receiving the payment is legally represented:
(M the name, business address and reference of the advocate; and
(i) the name of the bank, and the sort swift code number, the title of the account,
and the account number and IBAN number (if applicable), where the payment
is to be transmitted:;
(b) where the party is acting in person:
(M their name and address; and
(i) their bank account details as in rule 36.4 (5) (a) (ii) above.
Where rule 36.4 (4) applies, interest accruing up to the date of acceptance will be paid to the
defendant.
Subject to rule 36.4 (8), if a party does not wish the payment to be transmitted into their bank
account or if they do not have a bank account, they may send a written request to the Treasury
of the Republic for the payment to be made to them by cheque.
Where a party seeking payment out of court has provided the necessary information, the
payment where a party is legally represented, must be made to the advocate

Payment into court under Trustees Law, Cap. 193
A trustee wishing to make a payment into court under section 60 of the Trustees Law Cap. 193
must file a witness statement or an affidavit setting out:
@ a short description of:
(1) the trust; and
(i) the instrument creating the trust, or the circumstances in which the trust arose;
(b) the names of the persons interested in or entitled to the money or securities to be paid
into court, with their address so far as known to him or her;
(© a statement that the trustee agrees to answer any inquiries which the court may make
or direct relating to the application of the money or securities; and
(d) the trustee’s address for service.
If a trustee pays money or securities into court, unless the court orders otherwise they must
immediately serve notice of the payment into court on every person interested in or entitled to
the money or securities.

Application for payment out of funds paid into court by trustee

An application for the payment out of any money or securities paid into court under section 60
of the Trustees Law, Cap. 193 must be made in accordance with this Part.

The application may be made without notice, but the court may direct notice to be served on
any person.
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Miscellaneous Provisions relating to hearings
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Interpretation
In this Part, reference to a hearing includes a reference to the trial.

General rule: hearing to be in public

The general rule is that a hearing is to be in public. The public may be excluded from all or any
part of the trial on a decision of the court where it is in the interest of the security of the Republic
or the constitutional order or the public order or the public safety or the public morals or where
the interests of children or the protection of the private life of the parties so require or, in special
circumstances where, in the opinion of the court, publicity would prejudice the interests of
justice.

The requirement for a hearing to be in public does not require the court to make special
arrangements for accommodating members of the public.

The court may order that the identity of any party or witness must not be disclosed if it considers
non-disclosure necessary in order to protect the interests of that party or witness.

Failure to attend the trial
The court may proceed with a trial in the absence of a party, but:

@ if no party attends the trial, it may strike out the whole of the proceedings;

(b) if the claimant does not attend, it may strike out the claim and any defence to
counterclaim and

(© if a defendant does not attend, it may strike out the defence or counterclaim (or both).

Where the court strikes out proceedings, or any part of them, under this rule, it may

subsequently restore the proceedings, or that part.

Where a party does not attend and the court gives judgment or makes an order against the party,

the party who failed to attend may apply for the judgment or order to be set aside.

An application under paragraph (2) or paragraph (3) must be supported by evidence.

Where an application is made under paragraph (2) or (3) by a party who failed to attend the

trial, the court may grant the application only if the applicant:

@) acted promptly when the party found out that the court had exercised its power to strike
out or to enter judgment or make an order against the party;

(b) had a good reason for not attending the trial; and

(c) has a reasonable prospect of success at the trial.

Trial bundles

Unless the court orders otherwise, the claimant must file a trial bundle containing documents
required by any court order.

The claimant must file the trial bundle not more than 7 days and not less than 3 days before the
start of the trial.
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Proceedings at the trial

The proceedings at the trial shall be as follows: (The party on whom the burden of proof lies is

called in this rule "the first party", and the other party is called "the second party".)

@ Where the issues between the parties involve legal points only and the parties state that
no evidence is being adduced, the first party may address the court, then the second
party may do likewise, and finally the first party may reply.

(b) In other cases:

(i)  The first party may open the case and adduce evidence; after the first party has
done so, the second party shall be asked whether the second party intends to
adduce evidence and if the second party does not so intend, then the first party
may address the court for the purpose of summing up the evidence; and finally
the second party may address the court. If the second party states that the second
party does intend to call evidence, then this party may open the case and adduce
evidence and afterwards the second party may address the court, and finally the
first party may reply.

(i)  The first party may not adduce evidence in reply except this party must ask for
leave immediately after the second party's evidence is concluded. If such leave
is granted, the second party's summing up shall be postponed until after the
evidence in reply is heard.

(iii)  When the first party has replied, or, if the first party has no right to reply, when
the second party has addressed the court, the case shall be closed, unless the court
directs either party to adduce further evidence or itself calls any witness.

On the hearing of any action involving a counter-claim or of any two actions directed to be

heard together, the order of proceedings shall be as follows: ( "The first party" in this rule

means the party on whom the burden of proof lies in respect of the claim in the action, and "the
second party" means the other party; and "counter-claim" includes a claim in the second
action.)

@) Where the parties state that evidence is not being adduced-

(i)  If the burden of proof in the counter-claim is on the first party, this party may
address the court in regard to the claim and the counter-claim, then the second
party may do likewise, and finally the first party may reply;

(i)  If the burden of proof in the counter-claim is not on the first party, the first party
may address the court in regard to the claim, the second party may address the
court in regard to the claim and the counter-claim, then the first party may reply
in regard to the claim and address the court on the counter-claim, and finally the
second party may reply in regard to the counter-claim only.

(b) Where the parties state that evidence is not being adduced in regard to the claim but is
being adduced in regard to the counter-claim (or that it is not being adduced in regard
to the counter-claim but is being adduced in regard to the claim), then the proceedings
in the claim shall be severed from those in the counter-claim and be regulated in
accordance with the provisions of rule 38.5(1). If witnesses have been summoned, that
part of the case shall be taken first in which evidence is being heard.

(c) Where the parties state that evidence is being adduced both on the claim and on the
counter-claim, then:

(i)  If the burden of proof as regards the counter-claim lies on the first party, the first
party may open its case and adduce evidence both on the claim and the counter-
claim; afterwards the second party shall be asked whether the second party
intends to call evidence, and if this party states that this party does not so intend,
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then the first party may address the court for the purpose of summing up the
evidence; and finally the second party may address the court. If the second party
states that the second party does intend to call evidence, then this party may open
the case and adduce the evidence both on the claim and the counter-claim, and
afterwards the second party may address the court; and finally, the first party
may reply. And paragraph (ii) (b) of rule 37.5(1) shall apply.

If the burden of proof as regards the counter-claim does not lie on the first party,

this party may open the case and adduce the evidence on the claim. Afterwards

the second party shall be asked whether the second party intends to call evidence
on the claim. Then:

(@) If the second party states that the second party does not so intend, the
first party may address the court for the purpose of summing up the
evidence on the claim, the second party may then address the court on
the claim, and the proceedings as regards the claim shall terminate with
such address. Then the proceedings on the counter-claim shall begin
with the second party opening the case thereon and adducing the
evidence, and shall be conducted in the same manner as the hearing of
a claim.

(b) If the second party states that the second party intends to call evidence
in regard to the claim, this party may open the case both on the claim
and the counter-claim and adduce the evidence in regard to both. Then
if the first party states that the first party is not calling evidence in
regard to the counter-claim, the second party may address the court for
the purpose of summing up the evidence; and finally the first party
may reply. If, on the other hand, the first party states that the first party
intends calling evidence in regard to the counter-claim, then the second
party shall address the court on the claim, and the first party may open
the case on the counterclaim and adduce the evidence thereon and
thereafter address the court for the purpose of summing up the
evidence and of replying on the claim; and finally the second party
may reply on the counter-claim only. (But the first party's reply on the
claim may, if the court so thinks fit, follow immediately after the
second party's address thereon.)

A party shall not adduce evidence in reply except by leave of the court; and where

such leave is given, the evidence shall be adduced at such stage as the court may

direct, regard being had to the principle that the other party must be given an
opportunity of commenting thereon.

The court may sever the trial of the claim from that of the counter-claim, care

being taken to save expense in respect of witnesses, if they have been summoned

and are in attendance.

Subject to the foregoing provisions, the court may modify, and regulate the

proceedings in such manner as it may consider expedient so as to enable the

claim and the counter-claim to be fully heard, regard being had to the principles

underlying the procedure laid down in Rule 37.5(1).
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Drafting Note for Rules Committee

37.6 has been added to ensure consecutive hearing days. The Expert Group is of the view that
37.6 should remain in Part 37 where it is as it provides for all hearings whereas Part 30 only
applies to standard claims.
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Court sittings

Al katotépo avapepopevol mepiodot Ba givar ol vd Tov Avotdtov Atkacstnpiov TnpovuEVAL

dwokomai:

(o) Oepvai dwaxomai: amd ¢ 10ng IovAiov péypt g Ing ZenteuPpiov, apUPOTEPO®V TOV
NUEPOUNVIDY GUUTEPIAAUPAVOUEVOV.

B dwkomai Xpirotovyévvav: omd g 24ng AskeuPpiov péxpr g 6mg lavovapiov,
AULPOTEPOV TMV NUEPOUNVIDV GUUTEPIAAUPBOVOLEV®V.

) Sdwkomai tov Ilaoya: amd g Meyding [éunng mpo tov EAAnvopBoddéov Iaoya
uéypt g Kuploxng tov Owoud, oueoTépmy TV NUEPDY GUUTEPIAAUPAVOUEVOV:

Noeitor 6Tt dbvavior vo yivovior cuvedpiot Katd TNV SEPKEOY OLUGONTOTE TOV O VM

SLOKOTIOV GLUVAEL 00T YLDV-

(o) T0v Avotdtov Awkaotnpiov, oo TV oKpOOGY 0l0cdNTOTE VIobEécE®C 1| Ol GAANV
dadikacioy,
B 010001 T0TE d1KOOoTOD TOL AlkaoTnpiov, olo TNV OKPOUSY LA AVTOD OlGONTOTE

vroBéoemg 1 ' GAANV dadacioy VIToyopévny €1G TNV appodidTnTa evog Atkacton
Tov Awaotnpiov.
At ev 10 kovoviou® 38.6(1) avapepouevol mepiodot Ba eivar emiong ot vo Tov Enapylakdv
Aaotnpi®v TNPOVLEVOL SLOKOTOL:
Noeitat 611 0 Tpoedpog Emapytakod Awactnpiov Oa dvvatal, ocdxic Oempel To0T0 GKOTILOV,
va 01dn odnyiog da v deaywynv cuvedpidv kab' olovonmote ypodvov Mbeke Bemproet
€0A0OYOV, d10 TNV 0KPOUGTY TOATIKDY 0y®Y®V.
H akpoacig moAtikav ayoydv g ta Erapylakd Awkaoctpla 0o dvvatal vo dtakdmatntot el
TPEIG NUEPOS KOTA TNV dbpelav Tov Baipapiov Popaldy kot eml tpelg nuépag katd tnv
duapkelay Tov Tov Baipapod Kovprav kot kotd v nuépav tav I'evebrhiov tov Tpoentov,
000V apopd €1g Tovg Tovprovg dradikovg.
When the court fixes the date or dates for the hearing of the trial, then the court should so far
as practicable direct that the dates for the hearing of the trial shall be consecutive.

Court books and office procedure

The Registrar shall keep a cause book in connection with the proceedings in actions, which
book shall show such particulars as the president of the District Court may from time to time
direct. In the absence of any such direction, the Registrar shall continue to show in the cause
book the same particulars as heretofore.

The Registrar shall keep a taxing book in which he or she shall enter the particulars of every
bill of costs taxed by him, showing which of the items claimed are allowed and which
disallowed, and at the foot of such particulars he shall certify under his or her hand the amount
allowed.

In actions for claims not exceeding eveviivta teccdpmv evpd (€94) the following shall bear a
note under the hand of or initialed by a Court officer to the effect that the action is for a claim
not exceeding ninety-four euros (€94):

(a) all documents filed in the action;

(b) all judgments and orders entered therein;
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(c) all documents issued in connection therewith;

(d) the counterfoils of any such documents.

The President of every Court shall make such arrangements as shall seem to him or her
convenient for regulating the time at which application may be made to the officers of the Court
for the issue of writs of summons, the drawing up of judgments, and other like matters. Notice
of such arrangements shall be posted in some conspicuous place in or near the Court.

Miscellaneous

Every document or other exhibit put in evidence shall be marked by a Judge or by an officer of
the court when it is put in, and the mark placed thereon shall be noted in the minutes of the
court.

Exhibits shall remain in the custody of the court and shall not be given out except by leave of
a Judge.

Where a Judge in delivering judgment makes use of notes or reads a written judgment, the notes
made use of or the judgment read shall forthwith be handed to the Registrar to be filed.

The Judge shall make a note of the times at which a hearing or trial commences and terminates
respectively and the time actually occupied thereby on each day on which the same shall take
place, for purposes of assessment of cost.
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Part 38

Judgments, orders, taking of accounts, sale of land etc.

38.1
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Entry of judgments and orders

Save where the Court shall have directed that a judgment or order be not drawn up until a certain
date or until a certain event has happened, every judgment or order shall, on the application of
any party to the Registrar, be entered in a book to be kept for the purpose.

Every judgment or order when entered shall be dated as of the day on which it was pronounced,
and shall, save where it otherwise directs, take effect from that date, and a note shall be made
in the book in which it is entered of the date of entry.

Every judgment or order when entered shall be entitled with the full title and amended title (if
any) of the action in which it is given. It shall show which of the parties were present or
represented by advocate at the hearing or trial, and whether any of the parties were not so
present or represented. It shall state as concisely as possible the judgment or order of the Court,
and, where it shall seem to the Court necessary or advisable, the grounds of the judgment or
order.

In any judgment or order, whether in default of appearance or defence or after hearing or trial
or otherwise, the party at whose instance the judgment or order is entered shall, if he so desires,
be entitled to have recited in the judgment or order a statement as to the manner and place in
and at which the service of the claim form or other process by which the proceedings were
commenced was effected.

Every judgment or order made in any cause or matter requiring any person to do an act thereby
ordered shall state the time, or the time after service of the judgment or order, within which the
act is to be done.

Where any judgment or order is given subject to the filing of any affidavit or production of any
document, the Registrar shall examine the affidavit or document produced, and if the same shall
be regular and contain all that is by law required, the judgment or order shall be entered
accordingly.

Production of certified copy for registration at a District Land Registry

Oocdxig amotteital 1 TPOCAYOY TIGTOTOMUEVOD AVILYPAPOV amoPAcE®S 1 Sl TAYIATOG O1a
OKOTIOVG EYYPAPNG TNG TOLVTNG OTOPAGENG 1 droTdypatog mapd Erapyloyd Ktmuotoloywd
I'pagein cvupodvmg taig Tpovoing Tov dpdpov 54 tov [epi [Moitikng Atkovopiag Nopov, dev
glval 8 PIKTN M TPOCAY®YN €1 TO AKAGTAPLOV TOL PakéAAov dradikaciog EvOa e£e560n n
ot amdeactc 1 ddtayue Kot tov Pifiiov amopdoswv évBo adt kateympicOn, to
Awaoctiprov | AtKaoTig dvvatal, Katd To d0KovV, vo 0Mor 001yiog OTmG 1) TOWTH andPacig
N odraypa xatoyopodn g Ppiiov tnpoduevov emi T® okomd, Kol OmOG €Kd0OM
TIOTOTOMUEVOV AVTLYPAPOV TADTNG, T OLTHGEL TOV €€ AMOPAGEMS TIGTMTOV, TEKUNPLOVUEVNG
VIO TNG ALTAG LoPTLPIOG WG TPOVOEiTOL gV Kavovioum 19 tng Atatdéewmg 40.

H aitnong Oa vrofaiietar kat' apyv povouepag (ex parte), oAl 1o AtkaoTtiplov 1 SIKAGTAG
0 emouPovopuevog TaTng dvvatal va, 0moTn odnyiag 0rmg adTn VITOPANON da KANGE®G PeTd
OYETIKN E00TOCEMG E1G TOLOVTOV TPOGOTOD 1] TPOSHOTO MG TO AtkaoThplov 1 Atkaotng 0eke
Bewpnoetl Tpémov.
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Setting aside of judgement or order obtained by fraud

A judgment or order obtained by fraud may, upon action brought by any person , whether a
party to the record or not, be set aside as against the person who committed or procured the
fraud, but this limitation shall not apply to an action to set aside a judgment or order granting
probate of a will.

Setting aside or varying of a judgment or order by non-party
A person who is not a party but who is directly affected by a judgment or order may apply in
court to have the judgment or order set aside or varied.

Correction of errors in judgments and orders
The court may at any time correct an accidental slip or omission in a judgment or order.
A party may apply for a correction without notice.

Accounts and inquiries: general

Where the court orders any account to be taken or any inquiry to be made, it may, by the same
or a subsequent order, give directions as to the manner in which the account is to be taken and
verified or the inquiry is to be conducted.

In particular, the court may direct that in taking an account, the relevant books of account shall
be evidence of their contents but that any party may take such objections to the contents as the
party may think fit.

Any party may apply to the court in accordance with Part 23 for directions as to the taking of
an account or the conduct of an inquiry or for the variation of directions already made.

Every direction for the taking of an account or the making of an inquiry shall be numbered in
the order so that, as far as possible, each distinct account and inquiry is given its own separate
number.

Verifying the account

Subject to any order to the contrary:

@) the accounting party must make out the accounting party’s account and verify it by an
affidavit or witness statement to which the account is exhibited,

(b) the accounting party must file the account with the court and at the same time notify
the other parties that the accounting party has done so and of the filing of any affidavit
or witness statement verifying or supporting the account.

Objections

Any party who wishes to contend:

@ that an accounting party has received more than the amount shown by the account to
have been received, or

(b) that the accounting party should be treated as having received more than the accounting
party has actually received, or

(c) that any item in the account is erroneous in respect of amount, or

(d) that in any other respect the account is inaccurate,
must, unless the court directs otherwise, give written notice to the accounting party of
the party’s objections.

The written notice referred to in paragraph (d) must, so far as the objecting party is able to do
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@ state the amount by which it is contended that the account understates the amount
received by the accounting party,

(b) state the amount which it is contended that the accounting party should be treated as
having received in addition to the amount the accounting party actually received,

(c) specify the respects in which it is contended that the account is inaccurate, and

(d) in each case, give the grounds on which the contention is made.

The contents of the written notice must, unless the notice contains a statement of truth, be

verified by either an affidavit or a witness statement to which the notice is an exhibit.

Allowances
In taking any account all just allowances shall be made without any express direction to that
effect.

Management of proceedings

The court may at any stage in the taking of an account or in the course of an inquiry direct a
hearing in order to resolve an issue that has arisen and for that purpose may order that points of
claim and points of defence be served and give any necessary directions.

Delay

If it appears to the court that there is undue delay in the taking of any account or the progress
of any inquiry the court may require the accounting party or the party with the conduct of the
inquiry, as the case may be, to explain the delay and may then make such order for the
management of the proceedings (including a stay) and for costs as the circumstances may
require.

Distribution

Where some of the persons entitled to share in a fund are known but there is, or is likely to be,
difficulty or delay in ascertaining other persons so entitled, the court may direct, or allow,
immediate payment of their shares to the known persons without reserving any part of those
shares to meet the subsequent costs of ascertaining the other persons.

Accounts and inquiries to be conducted before Judge
Unless the court orders otherwise, an account or inquiry will be taken or made by a Judge.

Advertisements

The court may:

@) direct any necessary advertisement; and

(b) fix the time within which the advertisement should require a reply.

Examination of claims

Where the court orders an account of debts or other liabilities to be taken, it may direct any

party, within a specified time, to:

@) examine the claims of persons claiming to be owed money out of the estate or fund in
guestion.

(b) determine, so far as he or she is able, which of them are valid; and

(c) file written evidence:
Q) stating his or her findings and his or her reasons for them; and
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(i) listing any other debts which are or may be owed out of the estate or fund.
Where the court orders an inquiry for next of kin or other unascertained claimants to an estate
or fund, it may direct any party, within a specified time, to:
@ examine the claims that are made;
(b) determine, so far as he or she is able, which of them are valid; and
(c) file written evidence stating his or her findings and his or her reasons for them.
If the personal representatives or trustees concerned are not the parties directed by the court to
examine claims, the court may direct them to join with the party directed to examine claims in
producing the written evidence required by this rule.

Consideration of claims by the court
For the purpose of considering a claim the court may:
@) direct it to be investigated in any manner;
(b) direct the person making the claim to give further details of it; and
(c) direct that person to:
Q) file written evidence; or
(i) attend court to give evidence,
to support the person’s claim.
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Part 39

Costs

Drafting Note:
Pay-as-you go is within the court’s discretion. This power comes from the court’s discretion and
the overriding principle. See 39.2 (1).

39.1
(1)

39.2
(1)

(2)

©)

The overriding principle
In relation to
(a) any order for costs between parties

(b) any costs payable by a client to the client’s advocate

(c) whether the whole or part of those costs are to be assessed by reference to Part 39.11 (4) -
(6) of this Part or on some other basis;

(d) by whom they are to be assessed

(e) the amount of any costs

(f) the period within which are to be paid and
(g) any instalments by which they are to be paid

the overriding principle is that, subject to the Overriding Objective, they are all within the
discretion of the court and any specific or general provision in any rule is subject to this
overriding principle.

Factors for court to take into account when exercising its discretion

The general rule is that the unsuccessful party will be ordered to pay the costs of the successful

party and that such order or orders will or should be made in relation to any application made

as the trial progresses.

In deciding what order (if any) to make about costs, the court will have regard to all the

circumstances, including:

@) the conduct of all the parties;

(b) whether a party has succeeded on part of its case, even if that party has not been wholly
successful and

(c) any admissible offer to settle made by a party which is drawn to the court's attention,
and which is not an offer to which costs consequences under Part 35 apply.

The conduct of the parties includes:

@ conduct before, as well as during, the proceedings and in particular the extent to which
the parties complied with any relevant pre-action protocol;

(b) whether it was reasonable for a party to raise, pursue or contest a particular allegation
or issue;

(c) the manner in which a party has pursued or defended its case or a particular allegation
or issue; and
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(d) whether a claimant who has succeeded in the claim, in whole or in part, exaggerated
its claim.

The orders which the court may make under this rule include an order that a party must pay:
@) a proportion of another party's costs;

(b) a stated amount in respect of another party's costs;

(c) costs from or until a certain date only;

(d) costs incurred before proceedings have begun;

(e) costs relating to particular steps taken in the proceedings;

()] costs relating only to a distinct part of the proceedings; and

(9) interest on costs pursuant to the Courts of Justice Law 14/1960.

Before the court considers making an order under Rule 39.2(4)(f), it will consider whether it is
practicable to make an order under Rule 39.2 (4)(a) or (c), which is either a proportion of costs
instead (e.g. 50%) or a party’s costs to be assessed after a certain date, because that is easier.
Where the court orders a party to pay costs subject to detailed assessment, it will order that
party to pay a reasonable sum on account of costs unless there is good reason not to do so.

Litigants in Person

Where a party is a litigant in person then the court may award that party costs.

The litigant in person shall be entitled to recover all court fees, properly incurred.

The litigant in person shall be entitled to recover all costs properly and necessarily incurred
such as in relation to travel and other out-of-pocket expenses proved to the satisfaction of the
Registrar.

Court to order (1) Summary or (2) Detailed Assessment
Where the court orders a party to pay costs to another party it may either:

@) make a summary assessment of the costs; or
(b) order detailed assessment of the costs by the Registrar which is subject to the approval
of the court.

Where court reserves the question of costs and no further order made
If the court reserves the question of costs, and no further order is made, then the order reserving
the costs shall be treated as those costs follow the event.

Orders for costs where no description of whether the costs
If an order is made that a party or person pay costs or be paid costs, without any further
description of the costs, the costs are to be treated costs as between party and party.

Summary Assessment

The general rule is that the court should make a summary assessment of the costs at the
conclusion of any hearing which has lasted not more than an aggregate of 6 hours in which case
the order will deal with the costs of the application or matter to which the hearing related. If
this hearing disposes of the claim, the order may deal with the costs of the whole claim, unless
there is good reason not to do so, for example where the paying party shows substantial grounds
for disputing the sum claimed for costs that cannot be dealt with summarily.

Consent orders

171



1)

39.9
(1)

39.10
(1)

()

39.11
(1)
()

®3)

(4)

()
(6)

Where an application has been made and the parties to the application agree an order by consent
without any party attending, the parties should seek to agree a figure for costs to be inserted in
the consent order or agree that there should be no order for costs.

Duty of parties and advocates
It is the duty of the parties and their advocates to assist the judge in making a summary
assessment of costs in any case to which rule 39.7 above applies.

Wasted Costs

Where upon the trial of any cause or matter it appears that the same cannot conveniently
proceed by reason of the advocate for any party having neglected to attend personally, or by
some other person on his behalf, or having omitted to give notice or deliver any papers or do
any other act that was necessary, the advocate shall personally pay to all or any of the parties
such costs as the Court or Judge shall think fit to award.

If in any case it shall appear to the Court or Judge that costs have been incurred either
improperly or without any reasonable cause, or that by reason of any undue delay in proceeding
under any judgment or order, or of any misconduct or default of the advocate, any costs properly
incurred have nevertheless proved fruitless to the person incurring the same, the Court or Judge
may call on the advocate of the person by whom such costs have been so incurred to show cause
why such costs should not be disallowed as between the advocate and his or her client, and also
(if the circumstances of the case shall require) why the advocate should not repay to his or her
client any costs which the client may have been ordered to pay to any other person; and may
thereupon make such order as the justice of the case may require. Such notice (if any) of the
proceedings or order shall be given to the client in such manner as the Court or Judge may
direct.

Detailed Assessment of costs on an award

Costs may (where necessary) be assessed on an award.

In every bill of costs the professional charges shall be entered separately from the
disbursements, and the two sets of items shall be totaled separately in the bill.

In any case where the Court or Judge shall think fit to award costs to any party, the Court or
Judge may by the order direct assessment of the costs of such party and payment of a proportion
thereof, or direct payment of a sum in lieu of assessed costs, and direct by and to whom such
proportion or sum shall be paid.

Save where other provision is made, in causes or matters commenced after these rules come
into operation, and in respect of proceedings taken hereafter in causes or matters already
commenced, parties as between themselves, and advocates as between themselves and their
clients shall, subject to the provisions of these rules and any special order of the Court, be
entitled to charge and shall be allowed such fees set out in Appendix X [Drafting Note: For
Stage 3] as are appropriate to the case; and where the claim in any cause or matter is not a claim
for money, the value of the claim must be ascertained from the evidence in the case or, if it
cannot, then from any admission made to the Registrar or evidence received by him.

For the purposes of assessment or any other matter which he or she is authorized to hear the
Registrar [or any person appointed by the court to assess costs] may administer oaths.

The Court or Judge may allow, or order to be assessed, fees on a higher scale than those
specified in Appendix X on special grounds arising out of the nature and importance or the
difficulty or urgency of the case, and may in addition allow, generally or in regard to particular
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items, fees for a second advocate on such scale as may seem fit, but not exceeding two-thirds
of the fees allowed to the first advocate

Disallowing and adjusting costs

The Court or Judge may, at the hearing of any cause or matter, or upon any application or
proceeding in any cause or matter in Court or at chambers, and whether the same is objected to
or not, direct the costs of any endorsement on a writ of summons, pleading, summons, affidavit,
evidence, notice requiring a statement of claim, notice to produce, admit, or cross-examine
witnesses, account, statement, procuring discovery, applications for time, bills of costs, service
of notice of summons, or other proceeding, or any part thereof, which is improper, vexatious,
unnecessary or contains vexatious or unnecessary matter, or is of unnecessary length, or caused
by misconduct or negligence, to be disallowed, or may direct the taxing officer to look into the
same and to disallow the costs thereof, or of such part thereof as he or she shall find to be
improper, unnecessary, vexatious, or to contain unnecessary matter, or to be of unnecessary
length, or caused by misconduct or negligence ; and in such case the party whose costs are so
disallowed shall pay the costs occasioned thereby to the other parties; and in any case where
such question shall not have been raised before and dealt with by the Court or Judge, it shall be
the duty of the taxing officer to look into the same (and, as to evidence, although the same may
be entered as read in any judgment or order) for the purpose aforesaid and thereupon the same
consequences shall ensue as if the party had been specially directed to do so.

In any case in which, any Rule or by the order or direction of a Court or Judge, or otherwise, a
party entitled to receive costs is liable to pay costs to any other party, the taxing officer may tax
the costs such party is so liable to pay, and may adjust the same by way of deduction or set-off,
or may, if he or she shall think fit, delay the allowance of the costs such party is entitled to
receive until the party has paid or tendered the costs the party is liable to pay ; or such officer
may allow or certify the costs to be paid, and the same may be recovered by the party entitled
thereto in the same manner as costs ordered to be paid may be recovered.

On every assessment the taxing officer shall allow all such costs, charges and expenses, as shall
appear to him or her to have been necessary or proper for the attainment of justice or for
defending the rights of any party, but save as against the party who incurred the same no costs
shall be allowed which appear to the taxing officer to have been incurred or increased through
over-caution, negligence, or mistake, or by payment of special fees to counsel or special charges
or expenses to witnesses or other persons, or by other unusual expenses.

As to all fees or allowances which are discretionary, the same are, unless otherwise provided,
to be allowed at the discretion of the taxing officer, who, in the exercise of such discretion, is
to take into consideration the other fees and allowances to the advocate (if any) in respect of
the work to which any such fee or allowance applies, the nature and importance of the cause or
matter, the amount involved, the interest of the parties, the fund or persons to bear the costs,
the general conduct and costs of the proceedings, and all other circumstances.

If upon any assessment it shall appear that the costs have been increased by unnecessary delay,
or by improper, vexatious, prolix or unnecessary proceedings, or by other misconduct or
negligence, or that from any other cause the amount of the costs is excessive having regard to
the nature of the business transacted or the interests involved or the money or value of property
to which the costs relate, or to the other circumstances of the ease, the taxing officer shall allow
only such an amount of costs as may be reasonable and proper, and shall (if necessary)
apportion the amount among the parties if more than one.
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Review of the assessment

Any party who may be dissatisfied with the certificate of the taxing officer, as to any item which
may have been objected to, may within seven days from the date of the certificate, apply for
review of the assessment as to such item or part of an item, and the Court may thereupon make
such order as it may think just; but the certificate of the taxing officer shall be final and
conclusive as to all matters which shall not have been objected to.

Agreements between advocate and client

If an advocate makes an agreement with his or her client as to the fees to be paid to him or her
by the client, such agreement shall not affect the amount of or any rights or remedies for the
recovery of any costs recoverable from the client by any other person, or payable to the client
by any other person, and any such other person may require any costs, payable or recoverable
by him or her to or from the client, to be assessed according to these rules unless such person
has otherwise agreed - provided always that the client who has entered into any agreement with
the client’s advocate shall not be entitled to recover from any other person, under any order for
the payment of any costs which are the subject of such agreement, more than the amount
payable by the client to his or her own advocate under the same.

Recovery of costs of execution

Subject to the provisions contained in these rules, the party enforcing a judgment or order shall
be entitled to recover the costs of execution unless the Court shall otherwise direct : provided
that where the judgment or order sought to be enforced is one for the payment of money and
costs, the party enforcing it shall not be allowed as costs of execution more than the money
directed to be paid (exclusive of costs) under such judgment or order : provided also that where
the judgment or order is not one for the payment of money and directs the payment of costs,
the party enforcing such payment of costs shall not be allowed as costs of execution more than
the money directed to be paid as costs under such judgment or order.

In execution by sale of immovable property all fees and charges (including all fees and charges
paid to the Land Registry Office in connection therewith) shall be deemed to be costs of
execution.

Where the judgment or order sought to be enforced by the sale of immovable property directs
payment of a sum not exceeding evevijvta teccdpov evpd (€94) costs shall be allowed only
for one application for such sale.

In other cases no costs shall be allowed for a second or subsequent application for such sale
unless the Court is satisfied that such further application was really necessary.

In execution by sale of immovable property no costs of execution shall be recovered which are
in excess of the amount realized at the sale unless for good cause shown the Court or a Judge
shall otherwise order.

Miscellaneous

The costs of any proceedings which may require to be assessed shall be assessed by the
Registrar of the Court in which the proceeding is taken, unless the Court disposing of the
proceeding shall have already measured them under rule 39.12 (1).

On assessment of any bill of costs the Registrar shall call upon the party claiming any costs to
furnish evidence that any sum claimed on account of service, or on account of the travelling
expenses and costs of maintenance of any witness, or on account of the preparation of a plan or
model, or on account of the translation or copying of any document, or otherwise however, was
in fact paid.
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The Registrar need not require further proof of payment of sums in respect of work and services
shown on the face of the proceedings to have been done and performed. In matters not appearing
on the face of the proceedings the Registrar shall require proof that the work has been done or
the services rendered in respect of which any claim is made. In respect of disbursements other
than those in this rule mentioned or any liability the Registrar shall require proof that the
payment has been made.

If it shall appear to the Court or the Registrar that costs have been incurred improperly or
unreasonably, or that any costs properly incurred have proved fruitless through the fault of the
advocate, the Court or the Registrar may disallow such costs.

Assessment between advocate and client

Where on assessment between advocate and client the advocate relies upon any agreement and
the client objects that it is unfair and unreasonable, the Registrar may enquire into the facts and
certify the same to the Court ; and if, upon such certificate, it shall appear to the Court or Judge
that cause has been shown either for cancelling the agreement or for reducing the amount
payable under the same, the Court or Judge shall have power to order such cancellation or
reduction, and to give all such directions necessary or proper for the purpose of carrying such
order into effect, or otherwise consequential thereon, as to the Court or Judge may seem fit.

Service of bill of costs

Any party seeking to recover costs may (but shall not be bound to) serve upon the party from
whom payment is sought a copy of the bill of costs, with a demand for payment of the amount
thereof; and if payment is not made within seven days of the day on which the copy of the bill
of costs was so served, the costs of the service shall be considered as part of the costs of
assessment.

Costs of assessment

The costs of every assessment shall be paid by the parties, or such of them as the Registrar shall
at the time of assessment direct, in such proportion and in such manner as he or she shall think
right; and no costs of assessment shall be allowed unless claimed at the time of assessment.

Proceedings on the assessment of a bill of costs

@ When application is made for the assessment of a bill of costs, the Registrar shall
appoint such time for the assessment as shall in his or her opinion be sufficient to enable
all parties interested to appear before him or her; and notice of the time so fixed shall
be caused to be served on all parties interested by the party applying for the assessment.
For the purpose of any assessment of costs by the Chief Registrar the address for service
of a party shall include the address of any advocate who may have appeared for such
party on the hearing before the Court.

(b)

Q) When advocate's fees are claimed in an assessment between party and party,
the bill of costs shall be accompanied by a joint affidavit or separate affidavits
by the party applying and the party’s advocate (or advocates, where costs for
more than one advocate have been certified by the Court), stating whether or
not any express agreement was made in regard to the advocate's remuneration
and whether or not such agreement was oral (in which case the terms thereof
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shall be set forth in the affidavit) or in writing (in which case the written
agreement shall be attached to the affidavit as an exhibit thereto).

(i) When an advocate seeks to tax costs against his or her client he or she shall,
with his or her bill, where no retainer has been filed, file an affidavit stating
that he or she was retained by the client orally or in writing (in which latter
case he or she shall attach the written retainer to the affidavit as an exhibit, if
it is not already filed in Court), and whether or not he or she made any express
agreement about his or her remuneration : if he or she states that there was such
agreement, he or she shall, if it was oral, set forth the terms thereof in the
affidavit, or, if it was in writing, attach it to the affidavit as an exhibit thereto.

The proceedings on the assessment of any bill of costs shall, as nearly as possible, be the same
as on the hearing of an action.

Where the Registrar shall allow to the party seeking to recover costs the costs of assessment or
any part thereof, he or she shall add the costs of assessment allowed to the amount of the
assessed costs. Where he or she shall allow to the party from whom costs are sought to be
recovered his or her costs of assessment or any part thereof, he or she shall set off the costs of
assessment allowed by him or her against the amount of assessed costs, and the person seeking
to recover costs shall be entitled only to recover the residue.

Where any party is ordered to pay the costs of any action or of any proceeding in an action,
such costs shall not include the costs of proving any document, unless it was proved in the
course of the action (or is proved at the time of assessment) that notice to admit the document
was duly served on such party.

Where the Court shall by its judgment order that the costs occasioned by any particular part of
any claim or defence are to be paid by the party making such claim or defence, the Registrar,
on ascertaining the particulars of any costs claimed under such order, may apply to the Court
for directions as to whether all or any of the costs so claimed are to be considered as costs so
ordered to be paid.

Where any party is ordered to pay the costs of any appeal, such costs shall not, unless the Court
which heard the appeal or a Judge thereof shall otherwise order, include any costs occasioned
by the neglect of the appellant to specify in the notice of appeal the particular part of the
judgment or order against which the appeal is made, and the Registrar in taxing any bill of costs
may, when he or she has ascertained the particulars thereof, apply to the Court for directions as
to whether any of the costs claimed are to be considered as costs so occasioned.

Any person entitled to recover costs shall, on application, be furnished by the Registrar with a
certificate of the amount of such costs allowed on assessment, to be dated as of the day of
assessment.

Certificates of assessment may, upon being filed, be executed as if they were orders of the
Court, but execution thereon may be stayed by order of a Judge of the Court on the same terms
as execution of an order of the Court may be stayed.

Costs - Special Situations - Pre-commencement disclosure and orders for disclosure
against a person who is not a party
This Rule applies where a person applies:
@) for an order under:
Q) section 33 of the Senior Courts Act 1981; or
(i) section 52 of the County Courts Act 1984,] [Drafting Note: this is where the
discloser is likely to be sued — This is English Legislation and Cypriot
equivalent is required]
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(which give the court powers exercisable before commencement of proceedings); or
(b) for an order under:
(M [section 34 of the Senior Courts Act 1981; or
(i) section 53 of the County Courts Act 1984,]
(which give the court power to make an order against a non-party for disclosure of
documents, inspection of property etc.). [Drafting Note this is where the discloser 1S
NOT likely to be a party - This is English Legislation and Cypriot equivalent is
required]
The general rule is that the court will award the person against whom the order is sought that
person's costs:
@ of the application; and
(b) of complying with any order made on the application.
The court may however make a different order, having regard to all the circumstances,
including:
@ the extent to which it was reasonable for the person against whom the order was sought
to oppose the application; and
(b) whether the parties to the application have complied with any relevant pre-action
protocol.
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Part 40

Change of Advocate

40.1 Change of Advocate

@ A party suing or defending by an advocate shall, subject to the provisions of Legal Aid Law
165(1)/2002, be at liberty to change the party’s advocate in any cause or matter upon notice of
the change being filed in the Court in which the cause or matter is proceeding together with a
retainer in the appropriate form where required under these rules; but until such notice is filed
and a copy thereof served on the other parties to the cause or matter, the former advocate shall
be considered the advocate of the party until the final conclusion of the cause or matter.
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Part 41

Appeals

Drafting Note

The statutory basis must be there before rules can be drafted. The English Rules can be used here
but starting to write new rules on appeals now is premature. Furthermore, it should be noted that
it is not uncommon to have Court of Appeal rules as well as rules in CPR on appeals.

For Stage 3.
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Part 42

Commercial Court

Drafting Note:

The English Rules can be used here but starting to write new rules on the Commercial Court now
is premature.

The new CPR have been drafted to keep in mind commercial cases, so there is no reason that they
are not suitable for the Commercial Court as well.

The Expert Group’s current recommendation is that commercial cases can mostly rely on the
general CPR as they have been drafted, and as the court becomes more settled, there may need
to be amendments and changes to the Rules but that is premature to do now.

The below rule may not even be necessary as the Expert Group has been informed that the draft
bill provides which claims may be filed in the Commercial Court.

The appropriate rule in England is CPR 58

This is a matter for Stage 3.

42.1  Scope of this Part and interpretation
@ This Part applies to claims in the Commercial Court.
(2 In this Part, “commercial claim” means any claim arising out of the transaction of trade and
commerce and includes any claim relating to:
@) a business document or contract;
(b) the export or import of goods;
(© the carriage of goods by land, sea, air or pipeline;
(d) the exploitation of oil and gas reserves or other natural resources;
(e) insurance and re-insurance;
()] banking and financial services;
(9) the operation of markets and exchanges;
(h) the purchase and sale of commodities;
(1) the construction of ships;
() business agency.

42.2  Application of the Civil Procedure Rules
(1) These Rules apply to claims in the commercial court unless this Part provides otherwise.
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Part 43: Admiralty

Drafting Note:

The Expert Group believes that the English Rules and Practice Direction relating to Admiralty
are well drafted and concise, and recommends them as a good basis for updating the Cypriot
Part, subject to Cyprus specific considerations. In the UK, the legislation underpinning the Part
has been recently updated. A key concern of the Expert Group is the extent to which it may be
possible to adopt the provisions of the English CPR, if that legislative basis is not in place in
Cyprus.

The Colonial Courts of Admiralty Act 1980 provided for the granting of Admiralty jurisdiction
by UK Parliament to colonial courts. The Cyprus Admiralty Jurisdiction Order 1893 gave
Admiralty jurisdiction to the Cyprus Supreme Court applying the 1890 Act to Cyprus (section
3). There are Cyprus Admiralty Rules which have been updated or amended subsequently and
as recently as 2017. Some of these rules and accompanying forms are in Greek. They appear to
be a comprehensive set of rules (237 in all) addressing various aspects of admiralty proceedings
in the Supreme Court in Cyprus. Needless to say, these rules are not in the form/have the new
philosophy of the consolidated rules for Cyprus on which the Expert Group have been working.
Incidentally, there are some references which are no longer appropriate (e.g. Ottoman

subject/ship).

The E&W Administration of Justice Act 1956 is an act of general application in which Part |
(sections 1-8) applies to Admiralty including aircraft. These provisions were repealed by
the Supreme Court Act 1981. The E&W Admiralty Rules are contained in Part 61 and have PD
61 alongside. They give effect to the Admiralty provisions of section 20 of the Supreme Court Act
1981 which, of course, is not law in Cyprus. This jurisdiction includes certain claims
concerning “aircraft” (see for example section 20(1)(d) and 20(2)(j)(iii)). Section 20 refers to
several international conventions (e.g. Salvage Convention 1989) and E&W legislation (e.g.
Merchant Shipping Acts 1894-1979 and 1995).

It appears the Administration of Justice Act 1956 is not a sufficient basis for the new
rules. International conventions, private international law and, no doubt, EU law would be
relevant. This Part is very statute and common law specific. The Expert Group is of the view that

a separate study should be undertaken on the statutory provisions similar to execution in stage 3.
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Part 44

Arbitration

44.1  Scope of this Part and interpretation
(1) This Part contains rules about arbitration claims.

2 In this Part:
(@ the “1987 Law ” means the International Commercial Arbitration Law 1987, N.
101/1987,
(b)  “Cap. 4” means the Arbitration Law, Cap. 4;
(c) the “Arbitration Laws ” means the 1987 Law and Cap. 4;
(d) “arbitration claim form” means a claim Form [xxx].

Section I: Claims under the Arbitration Laws
44.2  Interpretation
(1) In this Section of this Part “arbitration claim” means:
@) any application to the court under the Arbitration Laws;
(b) a claim to determine:
(i) whether there is a valid arbitration agreement;
(ii) whether an arbitration tribunal is properly constituted; or

(iii) what matters have been submitted to arbitration in accordance with an arbitration
agreement;

(c) a claim to declare that an award by an arbitral tribunal is not binding on a party; and
(d) any other application affecting:

(i) arbitration proceedings (whether started or not); or

(if) an arbitration agreement.

2 This Section of this Part does not apply to an arbitration claim to which Section Il of this Part
applies.
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Commencing the claim

Except where paragraph (2) applies an arbitration claim must be commenced by the issue of
an arbitration claim form in accordance with the Part 8 procedure.

An application under the Arbitration Acts to stay legal proceedings must be made by application
notice to the court dealing with those proceedings.

An arbitration claim form must be substantially in the form set out in Form xxx.

Arbitration claim form
An arbitration claim form must:
@) include a concise statement of:
(i) the remedy claimed; and
(if) any questions on which the claimant seeks the decision of the court;

(b) give details of any arbitration award challenged by the claimant, identifying which part
or parts of the award are challenged and specifying the grounds for the challenge;

(c) show that all statutory requirements have been met;

(d) specify under which section of the Arbitration Laws (or other enactment) the claim is
made;

(e) identify against which (if any) defendants a costs order is sought; and
0 specify either:

(i) the persons on whom the arbitration claim form is to be served, stating their role
in the arbitration and whether they are defendants; or

(ii) that the claim is made without notice (if appropriate) and the grounds relied on.

Unless the court orders otherwise an arbitration claim form must be served on the defendant
within 1 month from the date of issue.

Where the claimant applies for an order seeking extension of time for beginning arbitral
proceedings the claimant may include in the arbitration claim form an alternative application
for a declaration that such an order is not needed.

Service out of the jurisdiction
The court may give permission to serve an arbitration claim form out of the jurisdiction if:

(a) the claimant seeks:
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(i) tochallenge; or
(if) some other order, direction or remedy in connection with
an arbitration award made within the jurisdiction;

(An arbitration award is conclusively deemed to have been made within the jurisdiction if the

seat of arbitration is the Republic of Cyprus.)

or
(b) the claimant:

(i)  seeksan order, direction or remedy in aid of an arbitration or some other remedy
or requires a question to be decided by the court affecting an arbitration (whether
started or not), an arbitration agreement or an arbitration award; and

(i)  the seat of the arbitration is or will be within the jurisdiction or the court has
jurisdiction to grant the order, direction or remedy pursuant to the Arbitration
Laws or any other enactment.

An application for permission under paragraph (1) must be supported by affidavit:
@) stating the grounds on which the application is made; and
(b) showing in what place or country the person to be served is, or probably may be found.

An order giving permission to serve an arbitration claim form out of the jurisdiction must
specify the period within which the defendant may file an acknowledgment of service.

The court may exercise its powers to permit service of an arbitration claim form at the address
of a party's representative acting for that party in the arbitration.

Notice

Where an arbitration claim is made under (a) section 9(1), 13, 20(1), 27(1), 29 of Cap. 4 or (b)
section 13(3) and 14(1) of the 1987 Law , each arbitrator must be a defendant.

An arbitrator who is not a defendant in an arbitration claim may:
@) apply to be made a defendant; or

(b) make representations to the court under rule 44.6(3).

An arbitrator may make representations by filing written evidence or by writing to the court.

Case management

Part 28 and any other rule that requires a party to file a directions questionnaire does not apply.
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Arbitration claims are allocated to the standard track.

Part 29 does not apply.

Stay of legal proceedings

An application notice seeking a stay of legal proceedings under the Arbitration Laws must be
served on all parties to those proceedings who have given an address for service.

A copy of an application notice under paragraph (1) must be served on any other party to the
legal proceedings (whether or not the other party is within the jurisdiction) who has not given
an address for service, at:

@) the party’s last known address; or

(b) a place where it is likely to come to the party’s attention.
Where a question arises as to whether:

@ an arbitration agreement has been concluded; or

(b) the dispute which is the subject-matter of the proceedings falls within the terms of such
an agreement,

the court may decide that question or give directions to enable it to be decided and may order
the proceedings to be stayed pending its decision.

Hearings

The arbitration claim shall be heard in public. The court may order that an arbitration claim be
heard in private where it is in the interest of the security of the Republic or the constitutional
order or the public order or the public safety or the public morals or where the interests of
children or the protection of the private life of the parties so require or, in special circumstances
where, in the opinion of the court, publicity would prejudice the interests of justice.

Rule 37.2 does not apply.
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Section Il: Enforcement and Securing the attendance of witnesses

44.10
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()

44.11
(1)
()
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(4)

Scope of this Section

This Section of this Part applies to all arbitration enforcement proceedings other than by a claim
on the award.

In case of inconsistency between these rules and any mandatory rules contained in any Law,
the provisions of that law shall prevail.

Enforcement of awards
Applications to recognise or enforce an award must be made using an arbitration claim form.

The parties on whom the arbitration claim form is served must acknowledge service and the
enforcement proceedings will continue as if they were an arbitration claim under Section | of
this Part.

With the permission of the court the arbitration claim form may be served out of the jurisdiction
irrespective of

@ where the award is, or is treated as, made; and

(b) the residence of the claimant or the defendant(s).

An application to recognise or enforce an award must be supported by affidavit:
@ exhibiting:

(i)  where the application is made under Cap. 4, the arbitration agreement and the
original award (or copies);

(i) where the application is under section 35(1) of the 1987 Act, the documents
required to be produced by section 35(2) of that Act; or

(iii) where the application is under Law 84/1979, the documents required to be
produced by Article IV of the Annex of that Law;

(iv) where the application is under Law 64/1966, the documents required to be
produced in article 54(2) of the Annex of that Law;

(v)  where the application is under any other Law, the documents required to be
produced under that Law

(b) stating the name and the usual or last known place of residence or business of the
claimant and of the person against whom it is sought to enforce the award; and

(c) stating either:
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(i)  that the award has not been complied with; or
(if)  the extent to which it has not been complied with at the date of the application.

(5) Where a legal entity is a party any reference in this rule to place of residence shall have effect
as if the reference were to the registered or principal address of the legal entity.

(6) Applications to recognise or enforce an award under Law 64/1966 must be made to the District
Court of Nicosia or the Commercial Court.

(7) Applications to recognise or enforce an award under Law 84/1979 or the 1987 Act must be
made to the court specified in section 2 of Law 121(1)/2000 or (if that section does not apply)
to any District, Family or Commercial Court (as the case may be).

Drafting Note in relation to 44.11 (7)

This rule is intended to give effect to Cyprus’ communication to ICSID that the Nicosia DC is the
competent  authority for  recognition and enforcement of ICSID awards
(https://icsid.worldbank.org/en/Pages/icsiddocs/Designations-of-Courts-or-Other-Authorities-
for-Recognition-and-Enforcement-of-Awards.aspx). We have assumed that this communication
takes precedence over Law 121(1)/2000 and therefore takes precedence enabling us to specify this.
As far as we know, there is no law specifying the court to which application should be made for
the recognition and enforcement of ICSID Awards. Law 64/1966 does not specify the competent
court.

First instance case law has shown a problem with Section 2 of 121(1)/2000, namely where neither
the Claimant nor the Respondent is a resident of Cyprus. There is a gap in the law and the
proposed rule seeks to address this gap by providing that where section 2 does not apply then any
court has jurisdiction to recognise/enforce an award. We are not aware of any legislation that
would be contrary to proposed rule 44.11(7).

44.12 Interest on awards

Drafting Note:

There should be an amendment of Art 33 of the Courts of Justice Law 14/1960 to cater for the
case of interest awarded on an arbitral award as Art 33 covers all the cases where the Court is
called to adjudge interest.

(1) Where an applicant seeks to enforce an award of interest the whole or any part of which relates
to a period after the date of the award, he or she must file a statement giving the following
particulars:

(a) whether simple or compound interest was awarded;

(b) the date from which interest was awarded,;
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(c) where rests were provided for, specifying them;

Drafting Note:

Rests means the period in which interest is calculated. Compounding interval is the modern term.

(d) the rate of interest awarded; and

(e) a calculation showing:
() the total amount claimed up to the date of the statement; and
(i) any sum which will become due on a daily basis.

2 A statement under paragraph (1) must be filed whenever the amount of interest has to be
quantified for the purpose of recognition and enforcement of the award.

44.13 Securing the attendance of witnesses

(1) A party to arbitral proceedings being conducted in Cyprus who wishes to rely on section 17 of
Cap. 4 or section 27 of the 1987 Law to secure the attendance of a witness must apply for a
witness summons in accordance with Section Il of Part 32.

(2 The application must be made at the registry of the District Court or Commercial Court in the
district where the arbitral proceedings have been instituted.

3 A witness summons will not be issued until the applicant files written evidence showing that
the application is made with:

@ the permission of the tribunal; or

(b) the agreement of the other parties.
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Part 45

European procedures

European Payment Order Procedure Supreme Court Procedural Rule
7/2008

European Small Claims Procedure Supreme Court Procedural Rule 6/2008

EU Directive 2008/52/EC

45.1

1)

)

®3)

(4)

()

Scope of this Part and interpretation

Section | contains rules about European orders for payment made under the European Payment
Order Procedure Supreme Court Procedural Rule 7/2008 implementing Regulation (EC) No
1896/2006 of the European Parliament and of the Council of 12 December 2006 creating a
European order for payment procedure.

Section Il contains rules about the European small claims procedure made under the European
Small Claims Procedure Supreme Court Procedural Rule 6/2008 implementing Regulation
(EC) No 861/2007 of the European Parliament and of the Council of 11 July 2007 establishing
a European small claims procedure.

Section Il contains rules about mediated cross-border disputes that are subject to Directive
2008/52/EC of the European Parliament and of the Council of 21 May 2008 on certain aspects
of mediation in civil and commercial matters.

In this Part:

“Service Regulation” means Regulation (EC) 1393/2007 on service, within the same meaning
as rule 6.7(1)(a).

Except where:

(@) the EOP Procedural Rule (which has the same meaning as in rule 45.2(2)(a));

(b)  the ESCP Procedural Rule (which has the same meaning as in rule 45.2(2)(b)); or
(c) the Service Regulation

makes different provisions about the certification or verification of translations, every
translation required by this Part or such Procedural Rule or Regulation must be accompanied
by a statement by the person making it that it is a correct translation. The statement must include
that person's name, address and qualifications for making the translation.
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Section |
European order for payment procedure

45.2

1)

)

45.3

)

)

454

)

Scope of this Section and interpretation

This Section applies to applications for European orders for payment and other related
proceedings under the Supreme Court Procedural Rule 7/2008.

In this Section:

(@) “EOP Procedural Rule” means the European Order for Payment Procedure Supreme Court
Procedural Rule 7/2008.;

(b) “ESCP Procedural Rule” means the European Small Claims Procedure Supreme Court
Procedural Rule 6/2008.;

(c) “court of origin” has the meaning given by rule 5.4 of the EOP Procedural Rule;
(d) “EOP” means a European order for payment;
(e) “EOP application” means an application for an EOP;

(f) “EOP application form A” means the Application for a European order for payment form
A, annexed to the EOP Procedural Rule at Annex | to that Procedural Rule;

(9) “European order for payment” means an order for payment made by a court under rule
12.1 of the EOP Procedural Rule;

(h) “Member State” has the meaning given by rule 2.3 of the EOP Procedural Rule;
(i) “Member State of origin” has the meaning given by rule 5.1 of the EOP Procedural Rule;

(j) “statement of opposition” means a statement of opposition filed in accordance with rule
16 of the EOP Procedural Rule.

Application for a European Order for Payment

An EOP application shall be made in accordance with the EOP Procedural Rule and in
particular rule 7 of that Procedural Rule.

Where a declaration provided by the claimant under rule 7.3 of the EOP Procedural Rule
contains any deliberate false statement, rule 32.13 applies as if the EOP application form A
were verified by a statement of truth.

Withdrawal of EOP application

At any stage before a statement of opposition is filed, the claimant may notify the court that the
claimant no longer wishes to proceed with the claim.
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45.5

1)

45.6

)

)

Where the claimant notifies the court in accordance with paragraph (1):
(a) the court will notify the defendant that the application has been withdrawn; and

(b) no order as to costs will be made.

Transfer of proceedings where an EOP application has been opposed

Where a statement of opposition is filed in accordance with rule 16 of the EOP Procedural Rule
and the claimant has not opposed the transfer of the matter to ordinary civil proceedings within
the meaning of rule 17 of the EOP Procedural Rule:

(a) the EOP application will be treated as if it had been started as a claim under Part 7 if:

(i)  the claimant has requested under rule 7 of the EOP Procedural Rule that such a
transfer be made in the event of opposition;

(i)  the claimant has requested that the claim be transferred to the ESCP procedure in
the event of opposition, but the claim does not fall within the scope of the ESCP
Procedural Rule; or

(iii)  the claimant has not specified a preferred procedure in the event of opposition; and

(b) the EOP application will be treated as if it had been started under the ESCP Procedural
Rule if:

(i)  the claimant has requested under rule 7 of the EOP Procedural Rule that such a
transfer be made in the event of opposition; and

(if)  the claim is within the scope of the ESCP Procedural Rule.

Procedure where EOP application treated as if started as a claim under Part 7

Where the EOP application is treated as if it had been started as a claim under Part 7, pursuant
to Rule 45.5(1)(a):

(@) the EOP application form A will be treated as a Part 7 claim form including particulars
of claim; and

(b) thereafter, these Rules apply with necessary modifications and subject to this rule and
rules 45.8 and 45.9.

When the court notifies the claimant in accordance with rule 17(3) of the EOP Procedural Rule
the court will also:

(@) notify the claimant:
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45.7

1)

)

(i)  that the EOP application form A is now treated as a Part 7 claim form including
particulars of claim; and

(i)  of the time within which the defendant must respond under Rule 45.8; and
(b) notify the defendant:
(i)  that a statement of opposition has been received,;
(i)  that the application will not continue under Part 45;
(iii)  that the application has been transferred under rule 17 of the EOP Procedural Rule;

(iv) that the EOP application form A is now treated as a Part 7 claim form including
particulars of claim; and

(v)  of the time within which the defendant must respond under Rule 45.8.

Procedure where EOP application treated as if started as a claim under the ESCP
Procedural Rule

Where an EOP application is treated as if it had been started as a claim under the ESCP
Procedural Rule pursuant to Rule 45.5(1)(b):

(a) the EOP application form A will be treated as an ESCP claim form; and

(b) thereafter, these Rules apply subject to the ESCP Procedural Rule and the modifications
in paragraph (2).

When the court notifies the claimant of the transfer in accordance with rule 17(5) of the EOP
Procedural Rule the court will also:

(@) notify the claimant:
(i)  that the EOP application form A is now treated as ESCP claim form; and

(if)  of the time within which the defendant must respond under rule 5 of the ESCP
Procedural Rule; and

(b) notify the defendant:
(i)  that a statement of opposition has been received;
(if)  that the application has been transferred under rule 17 of the EOP Procedural Rule;
(iii)  that the EOP application form A is now treated as an ESCP claim form A; and

(iv) of the time within which the defendant must respond under rule 5 of the ESCP
Procedural Rule.
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1)
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45.10

)

Filing of acknowledgment of service and defence where an EOP application is treated as
if started as a claim under Part 7

The defendant must file a defence within 30 days of the date of notification to the defendant by
the court.

If the defendant wishes to dispute the court’s jurisdiction, the defendant must instead:
(a) file an acknowledgment of service within the period specified in paragraph (1); and
(b) make an application under Part 12 within the period specified in that Part.

Where this rule applies, the following rules do not apply:

(@) rule 10.1(3);

(b) rule 10.3; and

(c) rule 15.4(1).

Default judgment where an EOP application is treated as if started as a claim under Part
7

If:

(@) the defendant fails to file an acknowledgment of service within the period specified in rule
45.8(2)(a); and

(b) does not within that period:
(i)  file a defence in accordance with Part 17 (except rule 17.4(1) and rule 45.8(1)); or
(i)  file an admission in accordance with Part 15,

the claimant may obtain default judgment if Part 13 allows it.

Where this rule applies, rule 10.2 does not apply.

Review in exceptional cases

An application for a review under rule 20 of the EOP Procedural Rule must be made in
accordance with Part 23.
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45.13

1)

)

Enforcement of European orders for payment

A person seeking to enforce an EOP in the Republic must file at the court in which enforcement
proceedings are to be brought the documents required by rule 21 of the EOP Procedural Rule.

Where a person applies to enforce an EOP expressed in any currency other than in Euros, the
application must contain a certificate of the Euro equivalent of the judgment sum at the close
of business on the date nearest preceding the date of the application.

Refusal of enforcement

An application under rule 22 of the EOP Procedural Rule that the court should refuse to enforce
an EOP must be made in accordance with Part 23 to the court in which the EOP is being
enforced.

The judgment debtor must, as soon as practicable, serve copies of any order made under rule
22 on:

() all other parties to the proceedings and any other person affected by the order (“the affected
persons”); and

(b) any court in which enforcement proceedings of the EOP are pending in the Republic (“the
relevant courts™).

Upon service of the order on the affected persons, all enforcement proceedings of the EOP in
the relevant courts will cease.

Stay of or limitation on enforcement

Where the defendant has sought a review and also applies for a stay of or limitation on
enforcement in accordance with rule 23 of the EOP Procedural Rule, such application must be
made in accordance with Part 23 to the court in which the EOP is being enforced.

The defendant must, as soon as practicable, serve a copy of any order made under rule 23 on:
(a) all other parties to the proceedings and any other person affected by the order; and
(b) any court in which enforcement proceedings are pending in the Republic,

and the order will not have effect on any person until it has been served in accordance with this
rule and they have received it.
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Section I1: European small claims procedure
45.14  Scope of this Section and interpretation

@ This Section applies to the European small claims procedure under the Supreme Court
Procedural Rule 6/2008.

2 In this Section:

(@) ‘ESCP Procedural Rule’ means the European Small Claims Procedure Supreme Court
Procedural Rule 6/2008.;

(b) “defendant's response” means the response to the ESCP claim form;

(c) “ESCP” means the European small claims procedure established by the ESCP Procedural
Rule;

(d) “ESCP claim form” means the claim form completed and filed in the ESCP;

(e) “ESCP counterclaim” has the meaning given to counterclaim by recital 16 of Regulation
(EC) No 861/2007 of the European Parliament and of the Council of 11 July 2007;

(f) “ESCP judgment” means a judgment given in the ESCP;

(9) “Member State” has the meaning given by rule 2.3 of the ESCP Procedural Rule;

45.15 Filing an ESCP claim form

(1) An ESCP claim form shall be completed and filed in accordance with the ESCP Procedural
Rule, in particular rule 4.1, and in accordance with this paragraph.

(2 Where a declaration provided by the claimant in the ESCP claim form contains any deliberate
false statement, rule 32.13 applies as if the ESCP claim form were verified by a statement of
truth.

45.16 Allocation of ESCP claims

(1) ESCP claims are treated as if they were small claims.

2 Where this rule applies, rule 28.1(4) does not apply.
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1)

(2)

©)

(4)

45.18

1)

)

45.19

)

)

Transfer of proceedings where the claim is outside the scope of the ESCP Procedural Rule
—rule 4.2 of the ESCP Procedural Rule

Where the court identifies that the claim is outside the scope of the ESCP Procedural Rule, the
court will notify the claimant of this in a transfer of proceedings notice.

If the claimant wishes to withdraw the claim, the claimant must notify the court of this within
21days of the date of the transfer of proceedings notice.

Where the claimant has notified the court in accordance with paragraph (2), the claim is
automatically withdrawn.

Where the claimant has not notified the court in accordance with paragraph (2) and the claim
is instead to be transferred under rule 4.2 of the ESCP Procedural Rule:

(@) the claim will be treated as if it had been started as a claim under Part 7 and the ESCP
claim form will be treated as a Part 7 claim form including particulars of claim; and

(b) thereafter, these Rules apply with necessary modifications and subject to this rule,

and the court will notify the claimant of the transfer and its effect.

Defendant's response

The defendant's response shall be made in accordance with the ESCP Procedural Rule and in
particular rule 5.3 of the ESCP Procedural Rule.

Where a declaration provided by the defendant in the defendant's response contains any
deliberate false statement, rule 32.13 applies as if the defendant's response were verified by a
statement of truth.

Transfer of proceedings where the defendant claims that the non-monetary claim exceeds
the limit set in rule 2.1 of the ESCP Procedural Rule — rule 5.5 of the ESCP Procedural
Rule

This rule applies where, under rule 5.5 of the ESCP Procedural Rule, the defendant claims that
the value of a non-monetary claim exceeds the limit in rule 2.1 of the ESCP Procedural Rule.

When the court dispatches the defendant's response to the claimant, it will:

(a) notify the claimant that the court is considering whether the claim is outside the scope of
the ESCP Procedural Rule in a consideration of transfer notice; and

(b) send a copy of the notice to the defendant.
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45.20
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)

©)

(4)

If the claimant wishes to withdraw the claim in the event that the court decides that the claim
is outside the scope of the ESCP Procedural Rule the claimant must notify the court and the
defendant of this within 21 days of the date of the consideration of transfer notice.

The court will notify the defendant as well as the claimant of its decision whether the claim is
outside the scope of the ESCP Procedural Rule.

(Rule 5.5 of the ESCP Procedural Rule provides that the court shall decide within 30 days of
dispatching the defendant's response to the claimant, whether the claim is within the scope of
the ESCP Procedural Rule.)

If the court decides that the claim is outside the scope of the ESCP Procedural Rule and the
claimant has notified the court and defendant in accordance with paragraph (3), the claim is
automatically withdrawn.

If the court decides that the claim is outside the scope of the ESCP Procedural Rule and the
claimant has not notified the court and defendant in accordance with paragraph (3):

(@) the claim will be treated as if it had been started as a claim under Part 7 and the ESCP
claim form will be treated as a Part 7 claim form including particulars of claim;

(b) the defendant's response will be treated as a defence; and
(c) thereafter, these Rules apply with necessary modifications and subject to this rule,
and the court will notify the parties.

This rule applies to an ESCP counterclaim as if the counterclaim were an ESCP claim.

Transfer of proceedings where the ESCP counterclaim exceeds the limit set in rule 2.1 of
the ESCP Procedural Rule — rule 5.7 of the ESCP Procedural Rule

Where the ESCP counterclaim exceeds the limit set in rule 2.1 of the ESCP Procedural Rule,
the court will:

(@) notify the defendant of this in a transfer of proceedings notice; and
(b) send a copy of the notice to the claimant,
when the court dispatches the defendant’s response to the claimant.

If the defendant wishes to withdraw the ESCP counterclaim, the defendant must notify the court
and the claimant of this within 21 days of the date of the transfer of proceedings notice.

If the defendant notifies the court and claimant under paragraph (2), the ESCP counterclaim is
automatically withdrawn.

If the defendant does not notify the court and claimant in accordance with paragraph (2):
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1)
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)
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(@) the claim will be treated as if it had been started as a claim under Part 7 and the ESCP
claim form will be treated as a Part 7 claim form including particulars of claim;

(b) the defendant's response and ESCP counterclaim are to be treated as the defence and
counterclaim; and

(c) thereafter, these Rules apply with necessary modifications and subject to this rule,

and the court will notify the parties.

Review of judgment

An application for a review under rule 18 of the ESCP Procedural Rule must be made in
accordance with Part 23.

Enforcement of an ESCP judgment

A person seeking to enforce an ESCP judgment in the Republic must file at the court in which
enforcement proceedings are to be brought the documents required by rule 21 of the ESCP
Procedural Rule.

Where a person applies to enforce an ESCP judgment expressed in any currency other than
Euros, the application must contain a certificate of the Euro equivalent of the judgment sum at
the close of business on the date nearest preceding the date of the application.

Refusal of enforcement

An application under rule 22 of the ESCP Procedural Rule that the court should refuse to
enforce an ESCP judgment must be made in accordance with Part 23 to the court in which the
ESCP judgment is being enforced.

The judgment debtor must, as soon as practicable, serve copies of any order made under rule
22 on:

(a) all other parties to the proceedings and any other person affected by the order (“the affected
persons”); and

(b) any court in which enforcement proceedings are pending in the Republic (“the relevant
courts™).

Upon service of the order on the affected persons, all enforcement proceedings of the ESCP
judgment in the relevant courts will cease.
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45.24 Stay of or limitation on enforcement

)

)

An application by the defendant under rule 23 of the ESCP Procedural Rule must be made in
accordance with Part 23 to the court in which the ESCP judgment is being enforced.

The defendant must, as soon as practicable, serve a copy of any order made under rule 23 on:
(a) all other parties to the proceedings and any other person affected by the order; and
(b) any court in which enforcement proceedings are pending in the Republic,

and the order will not have effect on any person until it has been served in accordance with this
rule and they have received it.
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Section I11: Mediation directive

45.25

1)

)

45.26

)

)

Scope of this Section and interpretation

This Section applies to mediated cross-border disputes that are subject to Directive 2008/52/EC
of the European Parliament and of the Council of 21 May 2008 on certain aspects of mediation
in civil and commercial matters.

In this Section:

“Mediation Directive” means Directive 2008/52/EC of the European Parliament and of the
Council of 21 May 2008 on certain aspects of mediation in civil and commercial matters.
A copy of the Directive can be found at Annex 3;

“cross-border dispute” has the meaning given by article 2 of the Mediation Directive;
“mediation” has the meaning given by article 3(a) of the Mediation Directive;

“mediation administrator” means a person involved in the administration of the mediation
process;

“mediation evidence” means evidence arising out of or in connection with a mediation process;

“mediation settlement” means the content of a written agreement resulting from mediation of a
relevant dispute;

“mediation settlement agreement” means a written agreement resulting from mediation of a
relevant dispute;

“mediation settlement enforcement order” means an order made under rule 45.26 (5);
“mediator” has the meaning given by article 3(b) of the Mediation Directive; and

“relevant dispute” means a cross-border dispute that is subject to the Mediation Directive.

Making a mediation settlement enforceable (mediation settlement enforcement orders)

Where the parties, or one of them with the explicit consent of the others, wish to apply for a
mediation settlement to be made enforceable, the parties or party may apply:

(a) where there are existing proceedings in the Republic, by an application made in accordance
with Part 23; or

(b) where there are no existing proceedings in the Republic, by the Part 8 procedure as
modified by this rule.

Where rule 45.26 (1)(b) applies, rules 8.3 to 8.8 will not apply.
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The mediation settlement agreement must be annexed to the application notice or claim form
when it is filed.

Except to the extent that paragraph (7) applies, the parties must file any evidence of explicit
consent to the application under paragraph (1) when the parties file the application or claim
form.

Subject to paragraph (6), where an application is made under paragraph (1), the court will make
an order making the mediation settlement enforceable.

The court will not make an order under paragraph (5) unless the court has evidence that each
of the parties to the mediation settlement agreement has given explicit consent to the application
for the order.

Where a party to the mediation settlement agreement:

(a) has agreed in the mediation settlement agreement that a mediation settlement enforcement
order should be made in respect of that mediation settlement;

(b) is a party to the application under paragraph (1); or

(c) has written to the court consenting to the application for the mediation settlement
enforcement order,

that party is deemed to have given explicit consent to the application for the mediation
settlement enforcement order.

An application under paragraph (1) will be dealt with without a hearing, unless the court
otherwise directs.

Mediation settlement enforcement orders: foreign currency

Where a person applies to enforce a mediation settlement enforcement order which is expressed
in any currency other than Euros, the application must contain a certificate of the Euro of the
sum remaining due under the order at the close of business on the day before the date of the
application.

Mediation evidence: disclosure or inspection

Where a person seeks disclosure or inspection of mediation evidence that is in the control of a
mediator or mediation administrator, that person must apply:

(@) where there are existing proceedings in the Republic, by an application made in accordance
with Part 23; and

(b) where there are no existing proceedings in the Republic, by the Part 8 procedure.
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Where the application is made:

(a) under paragraph (1)(a), the mediator or mediation administrator who has control of the
mediation evidence must be hamed as a respondent to the application and must be served
with a copy of the application notice; and

(b) under paragraph (1)(b), the mediator or mediation administrator who has control of the
mediation evidence must be made a party to the claim.

Evidence in support of the application under paragraph (1)(a) or (1)(b) must include evidence
that:

() all parties to the mediation agree to the disclosure or inspection of the mediation evidence;

(b) disclosure or inspection of the mediation evidence is necessary for overriding
considerations of public policy, in accordance with article 7(1)(a) of the Mediation
Directive; or

(c) disclosure or inspection of the mediation settlement is necessary to implement or enforce
the mediation settlement agreement.

This rule does not apply to proceedings in the Republic that have been allocated to the small
claims track.

Where this rule applies, Parts 31 to 34 apply to the extent they are consistent with this rule.

Mediation evidence: witnesses and depositions

This rule applies where a party wishes to obtain mediation evidence from a mediator or
mediation administrator by:

(@) awitness summons;
(b) cross-examination with permission of the court under rule 32.6;

(c) any order under Part 33 (witnesses, depositions and evidence for foreign courts or for
Cyprus courts where witness or evidence is out of the jurisdiction);

(d) an order under rule 32.21 (witness summonses).

When applying for a witness summons, permission under rule 32.6 or an order under Part 33
or 32.21 the party must provide the court with evidence that:

(a) all parties to the mediation agree to the obtaining of the mediation evidence;

(b) obtaining the mediation evidence is necessary for overriding considerations of public
policy, in accordance with article 7(1)(a) of the Mediation Directive; or
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(c) the disclosure or inspection of the mediation settlement is necessary to implement or
enforce the mediation settlement agreement.

When considering a request for a witness summons, permission under rule 32.6 or an order
under Part 33 or 32.21 the court may invite any person, whether or not a party, to make
representations.

This rule does not apply to proceedings in the Republic that have been allocated to the small
claims track.

Where this rule applies, Parts 32 and 33 apply to the extent they are consistent with this rule.

Mediation evidence: small claims

Where a party wishes to rely on mediation evidence in proceedings that are small claims, that
party must inform the court immediately.
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Part 46

Stakeholder Claims and Applications

46.1

1)

)

46.2

1)

)

©)

(4)

()

Scope of this Part and interpretation
This Part contains rules which apply where:

@) a person is under a liability in respect of a debt or in respect of any money, goods or
chattels; and

(b) competing claims are made or expected to be made against that person in respect of
that debt or money or for those goods or chattels by two or more persons.

In this Part:
@) “stakeholder” means any person to whom paragraph (1) applies;
(b) “stakeholder application” means an application made under rule 46.2(1).

Stakeholder application

A stakeholder may make an application to the court for a direction as to whom the stakeholder
should:

@ pay a debt or money; or
(b) give any goods or chattels.

Such application must be made to the court in which an existing claim is pending against the
stakeholder, or, if no claim is pending, to the court in which the stakeholder might be sued.

A stakeholder application must be made by Part 8 claim form unless made in an existing claim,
in which case it must be made by application notice in accordance with Part 23.

A claim form or application notice under this rule must be supported by affidavit stating that
the stakeholder:

@ claims no interest in the subject-matter in dispute other than for charges or costs;
(b) does not collude with any of the claimants to that subject-matter; and

(c) is willing to pay or transfer that subject-matter into court or to dispose of it as the court
may direct.

The stakeholder must serve the claim form or application notice on all other persons who, so
far as he or she is aware, assert a claim to the subject matter of the stakeholder application.
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A respondent who is served with a claim form or application notice under this rule must within
14 days file at court and serve on the stakeholder an affidavit specifying any money and
describing any goods and chattels claimed and setting out the grounds upon which such claim
is based.

The claim form or application notice will be referred to a Judge.

Powers of court hearing a stakeholder application
At any hearing in a stakeholder application, the court may:

@ order that any stakeholder or any claimant to the subject matter of the application be
made a defendant in any claim pending with respect to the subject-matter in dispute;

(b) order that an issue between all parties be stated and tried and may direct which of the
parties is to be claimant and which defendant, and give all necessary directions for trial;

(©) determine the stakeholder application summarily;

(d) give directions for the determination of the application summarily or of any issue on
the application; or

(e) give directions for the retention, sale or disposal of the subject matter of the application,
and for the payment of any proceeds of sale.

Nothing in this rule limits the court's case management powers to make any other directions
permissible under these Rules.

Trial of issue

Part 37 will, with the necessary modifications, apply to the trial of a preliminary issue directed
to be tried in a stakeholder application as it applies to the trial of a claim.

The court by which an issue is tried may give such judgment or make such order as finally to
dispose of all questions arising in the stakeholder application.

Costs

The court may in or for the purposes of any stakeholder application make such order as to costs
or any other matter as it thinks just.

Where a respondent fails to appear at the hearing, the court may direct that the stakeholder's
costs shall be summarily assessed.
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Execution

Drafting Note:
The Expert Group has considered in detail the comments provided by the Supreme Court, the
Rules Committee, the Bar Council, as well as Ms Marina Eleftheriou and Ms Artemis Antoniou.

The Expert Group considered that the above responses confirm that the problems with Execution
are overwhelmingly related to the need for legislative change, not to mention factors such as the
economic crises and possibly the need for cultural change. The problems are not related to the
Rules.

Therefore, it is the view of the Expert Group that the Cypriot rules as they currently stand are
relatively sound. Some changes have been made such as a new Part titled ‘Miscellaneous
Provisions in relation to Execution’. This new Part incorporates minor changes such as Post-
Judgement Disclosure as well as the issue raised concerning the Motor Vehicle Registry. Such
similar points could be included here.

However, it is the view of the Expert Group that the shortcomings identified can only be addressed
at a Government Policy level and this requires a detailed separate study to be carried out on the
whole area of Execution including consultation with relevant parties on appropriate legislative
changes. This is not within the remit of the current project.
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Part 47

Execution in General

47.1
(1)

()

©)

(4)

()
(6)

(7)

(8)

Execution in General
Where any person is by any judgment or order directed to pay any money, or to deliver or
transfer any property movable or immovable to another, it shall not be necessary to make any
demand thereof, but the person so directed shall be bound to obey such judgment or order upon
being duly served with the same without demand.
Where any person who has obtained any judgment or order upon condition does not perform or
comply with such condition, the person shall be considered to have waived or abandoned such
judgment or order so far as the same is beneficial to the person, and any other person interested
in the matter may on breach or non-performance of the condition take either such proceedings
as the judgment or order may in such case warrant, or such proceedings as might have been
taken if no such judgment or order had been made, unless the Court or a Judge shall otherwise
direct.
Where a judgment or order is to the effect that any party is entitled to any relief subject to or
upon the fulfilment of any condition or contingency, the party so entitled may, upon the
fulfilment of the condition or contingency, and demand made upon the party against whom he
or she is entitled to relief, apply to the Court or a Judge for leave to issue execution against such
party. And the Court or Judge may, if satisfied that the right to relief has arisen according to
the terms of the judgment or order, order that execution issue accordingly, or may direct that
any issue or question necessary for the determination of the rights of the parties be tried in any
of the ways in which questions arising in an action may be tried.
No writ of execution shall be issued without the production to the officer by whom the same
should be issued of an office copy of the judgment or order upon which the writ of execution
is to issue. And the officer shall (where necessary) be satisfied that the proper time has elapsed
or (where necessary) the proper leave given to entitle the creditor to execution.
Every writ of execution shall be sealed with the seal of the Court which gave the judgment or
made the order sought to be executed, and shall bear date as of the day on which it is issued.
Every writ of execution for the recovery of money shall direct the deputy sheriff to levy the
money really due and payable and sought to be recovered under the judgment or order, stating
the amount and the costs of the execution. And the writ shall also direct in what manner the
money levied in execution is to be disposed of by the deputy sheriff.
Every person to whom any sum or money or any costs shall be payable under a judgment or
order shall, so soon as the money or costs shall be payable, be entitled to apply for the issue of
writs to enforce payment thereof, subject nevertheless as follows:—
@) If the judgment or order is for payment within a period therein mentioned, no writ shall
be issued until after the expiration of such period;
(b) The Court or Judge may, at or after the time of giving judgment or making an order,
stay execution until such time as they or he or she shall think fit.
Otav mapéAbovv 6éka £t amd TNV OmOEOCT 1| TNV NUEPOUNVIO TOV S1OTAYUATOC, 1 OTaV EXEL
Yivel omoladnmote oAAoyN GTOVG O10.01KOVG Ol 00101 HIKOLOVVTAL 1] VITOKEWVTOL OE EKTEAEDT], O
d14d1Ko¢ 0 omoiog woyvpiletar 6TL dKaoVTAL O€ EKTEAECT] UTOPEL VL LITTOPAAEL LLOVOEPT aUTnoN
070 AtKaoTiplo 1 To AKaoTh Yio Adgto vo ekTeELEEL avaroya. Kot to Atkaotiplo 1 0 AIKOGTNAG
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(9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

(17)

€dv wcavomromBei 41t 0 81401K0g, 0 omoiog VOPEALeEL TNV aitnon avTH, dStKaovToL Vo EKTEAECEL,
UTopel va, eKdMOEL JIATOYIO TPOS OVTO TO GKOTO, 1 Umopel va SlatdEel OTMG OTOL0ONTOTE
emiduco Bépa 1 (e avaykoio yio va amro@ocioTodV To SIKOLMUATH TOV J1diK®v exdkaoTel
L& OTTO10ONTOTE OO TOVG TPOTOVG LE TOVG OTOioVG Umopel va ekdikactel omolodnmote {nTnua
o€ ayoyn. Kot o€ kabe po omd Tig Tepmtdoelg 1o AkasTiPlo 1) 0 AIKOoTNG Umopel va emBaiet
TETOLOVG OPOVS MG TPOG Ta. 000 1 d1aPOPETIKA, Ol omoiot Ha glvan dikaiot.

Every order of the Court or a Judge in any cause or matter may be enforced against all persons
bound thereby in the same manner as a judgment to the same effect.

Any person not being a party to a cause or matter who obtains any order or in whose favour
any order is made shall be entitled to enforce obedience to such order by the same process as if
the person were a party to such cause or matter; and any person not being a party to a cause or
matter against whom obedience to any judgment or order may be enforced shall be liable to the
same process for enforcing obedience to such judgment or order as if the person were a party
to such cause or matter.

Any party against whom judgment has been given on an order made may apply to the Court or
a Judge for a stay of execution or other relief against such judgment upon the ground of facts
which have arisen too late to be pleaded; and the Court or Judge may give such relief and upon
such terms as may be just.

An appeal shall not operate as a stay of execution or of proceedings under the decision appealed
from except so far as the Court appealed from or the Court of Appeal, or a Judge of either Court,
may order; and no intermediate act or proceeding shall be invalidated, except so far as the Court
appealed from may direct. Before any order staying execution is entered, the person obtaining
the order shall furnish such security (if any) as may have been directed. If the security is to be
given by means of a bond, the bond shall be made to the party in whose favour the decision
under appeal was given.

Wherever under these Rules an application may be made either to the Court below or to the
Court of Appeal, or to a Judge of either Court, it shall be made in the first instance to the Court
or Judge below.

Noeital 6T1 T0 AkaoTplo N AKOGTAG TPV TN OPNYNON AVUCTOANG EKTEAECT|G LEPLUVA Yol
™V KaToforn TV eEGO®V OV £X0VV TPOKOYEL 1] AVOUEVETOL VO TPOKOWYOLV GE GYECT| UE TNV
KOTAGYEST).

If a mandamus, granted in an action or otherwise, or a mandatory order, injunction, or judgment
for the specific performance of any contract, be not complied with, the Court or a Judge, besides
or instead of proceedings against the disobedient party for contempt, may direct that the act
required to be done may be done so far as practicable by the party by whom the judgment or
order has been obtained, or some other person appointed by the Court or Judge, at the cost of
the disobedient party, and upon the act being done, the expenses incurred may be ascertained
in such manner as the Court or a Judge may direct and execution may issue for the amount so
ascertained and costs.

Any judgment or order against a legal entity willfully disobeyed may, by leave of the Court or
a Judge, be enforced by sequestration against the property of the legal entity, or by attachment
against the directors or other officers thereof, or by writ of sequestration against their property.
Every writ of execution shall expire and cease to be in force as soon as it is returned into the
Court, but if the judgment or order remains unsatisfied, a new writ may be issued.

If either the court bailiff executing a writ or any person interested in or affected by the execution
thereof wishes to have the Court's directions in any matter relating to it, he or she may apply to
the Court out of which the writ issued or to a Judge thereof, for directions to the deputy sheriff
; and the Court or Judge may, either without notice or upon notice given to such person as the
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(18)

(19)

(20)

Court or Judge may think fit, give such directions as may be just. Directions given to the deputy
sheriff on his or her own application need not be entered as an order. In other cases any person
interested in or affected thereby may require the directions to be entered as an order and deliver
an office copy of the order to the deputy sheriff for compliance therewith, or may appeal
therefrom if dissatisfied: Provided that where the application is made by a person claiming
property seized under a writ of execution, directions shall not be given without notice to the
other party.
Where any judgment or order is sought to be executed out of the District of the Court by which
such judgment or order is given, the writ shall be prepared by a Registrar of such Court in the
same manner as any writ of execution to be executed within the District of the Court is prepared,
save that it shall be addressed to the Sheriff of the District within which the writ is to be
executed. Such writ shall be delivered by a Registrar to the party applying for the same, and
shall be presented by the party to the Registrar of the Court within the District of which it is to
be executed. On presentation thereof by the party the same shall be signed by one of the Judges
of such last-mentioned Court, and shall then be passed to the Sheriff for execution.

Such writ when so signed shall for all purposes be deemed to be a writ issued out of such last-

mentioned Court, and all questions arising in the course of, or consequent on the execution of

such writ, shall be disposed of by such last-mentioned Court.

AveEapttog mavtdg SwwhapPavopévov ev T mapdvtt Atadikootikd Koavovioud ot’ov

OTOLTEITOL 1] TPOGAYMYN TGTOTOMUEVOD AVTIYPAPOL OTOPAGENS 1 SLOTAYUATOG S18 GKOTTOVG

EKTELECEMC, OCOKIS Ogv €lval €PIKT 1 TPOCAY®YN €15 TO AIKUGTIPOV TOV (QUKEAALOV

dwdikaciog EvBa €060 N TolanTn amdPactg 1 dwdTayua kot Tov PiPriov amopdosmv M

dwtayudtov éva Tavta Kateyopiodnoav, dev o amarthtal 1 Tpocaymyn T Atkaotpio 1

T TPOTOKOAANTH TIGTOMOUUEVOL OVILYPAPOV TNG TOWUTNG OTOPACEMG 1 OLTAYLOTOG,

vooupévou 6Tt 1 akdiovbog poptopio Oa TpockopiinTol TPOC TEKUNPIOGY TG QUTHOEMG

OUektéleoty:

(o) €vopKog ONAMGIC TOV €€ AMOPACEMG MIGTMTOV TOPEYOVCO TANPELS AETTOUEPELNS TNG
OTOPACEMG 1 SLOTAYUATOS TOV AIKAGTNPIOV, KOl TOL TTOGOV TO OTTOIOV EIGETL OPEIAETOL
SuVAEL TNG TOTNG OTOPAGENMG 1) OLOTAYLLOTOC

B) £vopKog ONAMGIC TOL SIKNYOPOL 0 0Toiog evePaviohn 614 Tov €& amoPAGEMC TIGTOTAV
KT TV Nuepounviay Kod’nv 1 To1ad omoeaotc 1 didtayo e£€d00n—

(1) TapEYOVGA TANPELS AETTOUEPEING OVOPOPIKDS TPOG TOVG d10dikoVg Ol 0Toiot
evepavichnoov auTtonpocORTOC 1 ovVIETPOc®TELONGOY 314 KN YOPOL KOTA
TNV 0KPOOGLY Kol KOTA TOGOV 0101d1moTe TV dtadikwv dev evepavicOnoav 1
dev avtenpocwnevdncay,

(i) AVOPEPOVOO GLVOTTIKADG TV OTOPAGLY 1) S1dToypa Tov Alkaotnpiov, Kot

(ili)  emovvamTovoa avTiypaPov Tov KANTMPIov evidiuatog (1] 01ovdmoTe GAAOL
evtdiporog 1 artfoemg), To dikdypagoa (pleadings), to apyikdv TPAKTIKOY TNG
OTOPACEMG 1 OLOTAYHOTOS TO ANPOEY eml TOV POKELAOL TOV Kol OlOVONTOTE
GALOV GYETUKOV £YYPOPOV TOV 0T010V 1 TPpOoGay®YN NBeAeV amartn O VO Tov
Awaotnpiov- kot

v) olavonmote etépav paptupiav oiav Oa elnrel To Aikootiplov.
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Part 48

Execution by Seizure and Sale of Movable Property

48.1  Execution by Seizure and Sale of Movable Property

Q) Where a judgment or order of a Court directing the recovery by or payment to any person of
money is sought to be enforced by a writ of execution for the sale of movable property, the writ
may be issued upon a request in writing to the Registrar of the Court signed by the party
applying for the writ, accompanied by an affidavit of the amount still due under the judgment
or order. The request shall state the title of the action, the date of the judgment or order sought
to be executed and the name of the person or firm against whose goods the writ is to be issued.

2 Writs for the seizure and sale of movable property shall be passed to a bailiff for execution, and
the provisions of Part 54 shall apply.

3 When on the hearing of an application by a person claiming property seized under a writ the
judgment creditor, though given notice, does not appear, the property claimed shall be delivered
back to the person in whose possession it was when seized.
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Part 49

Execution by Sale of Immovable Property

49.1
(1)

)

@)
(4)

Execution by Sale of Immovable Property

Every application under Part V of the Civil Procedure Law, Cap. 6, for the sale of immovable
property shall be by summons and set out the property sought to be sold, giving the registration
number, the locality, the kind of property, and its extent ; it shall also set out the items making
up the amount sought to be recovered, and shall have attached thereto the receipts or other
evidence in support of any items for disbursements. There shall also be attached to the
application an office copy of the judgment or order sought to be executed and the Land Registry
Office certificates showing that the property sought to be sold stands registered in the debtor's
name.

The application shall be supported by affidavit verifying the sum stated to be still due under the
judgment or order and all sums claimed as expenses incidental to the execution thereof the
affidavit shall set forth in detail the number of the debtor's family, the house accommodation
left, and (where necessary) the land to be exempted as requisite for the support of the debtor
and his or her family, and shall also state that to the best of the applicant's belief sufficient
provision is made for the needs of the debtor and his or her family in these respects.

A copy of the application and the affidavit in support thereof shall be served upon the debtor.
The writ of sale shall describe clearly the property to be sold and the property to be exempted,
and embody any special directions given in regard to the sale. The order directing the issue of
the writ shall be drawn up before the writ is issued.
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Part 50

Attachment and Sequestration

50.1
(1)

()
©)

(4)

()

(6)

(7)

(8)

Attachment and Sequestration

Where any order is issued by any Court directing any act to be done or prohibiting the doing of
any act there shall be endorsed by the Registrar on the copy of it, to be served on the person
required to obey it, a memorandum in the words or to the effect following: ‘If you, the within-
named A.B., neglect to obey this order, by the time therein limited, you will be liable to be
arrested and to have your property sequestered.’

An office copy of the order shall be served on the person to whom the order is directed. The
service shall, unless otherwise directed by the Court or a Judge, be personal.

@ Where such an order had been issued by any Court and the person directed to do or
prohibited from doing an act (hereinafter referred to as ‘the respondent’) refuses or
neglects to do or abstain from doing it, according to the directions of such order, the
person in whose favour such order has been given (hereinafter referred to as ‘the
applicant’) may apply to the Court for a writ of attachment.

(b) Such an application shall be supported by affidavit and an office copy thereof shall,
unless otherwise directed by the Court or a Judge, be served on the respondent
personally. But the Court or a Judge, if satisfied that the delay caused by proceeding in
the aforesaid way would or might entail irreparable or serious mischief, may make an
order without notice upon such terms as to costs or otherwise, and subject to such
undertaking, if any, as the Court of Judge may think just; and any party affected by
such order may move to set it aside.

On the return day of the summons, if the respondent does not attend and the Court is satisfied

that the respondent had been duly served, the Court may order that a writ of attachment be

issued against the respondent.

The Court may enlarge the time for the appearance of the respondent, or may, on the return day

of the summons, direct that the writ of attachment shall issue only until after a certain time and

in the event of the respondent’s continued disobedience at that time to the order in respect of
which the respondent has been guilty of disobedience.

If the respondent shall not establish sufficient excuse for not attending on the return day of the

summons, or if the respondent attends and does not show cause to the satisfaction of the Court

why the respondent should not be punished for disobedience, the Court may order the
respondent to pay such fine, or to be committed to prison for such time as the Court directs.

The Court may order that a person committed to prison for disobedience to an order shall be

detained in prison till he or she has obeyed such order in all things that are to be immediately

performed and given such security as the Court thinks fit to obey the other parts of the order, if
any, at the time or times when are to be performed.

Whenever any such order or commitment shall have been made the Registrar shall issue, under

the seal of the Court, a warrant of commitment directed to the proper officer of the Court who

by such warrant shall be empowered to take the body of the person against whom such order
shall have been made, and all police officers within their several jurisdictions shall aid in the
execution of every such warrant, and the gaoler or keeper of every gaol or prison mentioned in
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(9)

(10)

(11)

(12)

(13)

any such order shall be bound to receive and keep therein the person against whom such order
of commitment shall have been made until he or she shall be discharged by due course of law.
Where any person in custody under a warrant desires to apply for his or her discharge, he or
she shall file an affidavit showing that he or she has purged or is desirous of purging his or her
contempt, and shall, not less than one clear day before the application is made, serve on the
party at whose instance the warrant of attachment was issued, an office copy of the affidavit,
together with notice of his or her intention to make the application.

In case the respondent against whom a writ of attachment has issued is not and cannot be found,
the Court may make an order that a writ of sequestration be issued against his or her property.
The said writ shall bind his or her immovable property from the date of the order in the same
manner, and to the same extent in every respect, as an order for sequestration in a civil action.
The writ of sequestration shall be directed to two or more persons to be appointed by the Court
for that purpose, who shall be commanded and empowered to enter upon all the immovable
property of the person against whom the writ shall issue, and collect, take, and get into their
hands not only the rents and profits of his or her said immovable property, but also all his or
her goods, chattels, and movable property, and detain and keep the same under sequestration in
their hands until he or she shall appear before the Court and purge his or her contempt, or the
Court shall make other order to the contrary. And the Court may order payment out of the
proceeds of such sequestration of all charges attending the execution thereof, including such
reasonable remuneration to the persons appointed to carry out the same as the Court shall think
fit to allow.

In all proceedings against any person for disobedience of the order of a Court, the Court before
which such proceedings are taken shall make such order as to the costs thereby occasioned as
to the Court shall seem just.

A writ of attachment shall be in Form 39A, and a writ of sequestration shall be in Form 39B.
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Part 51

Execution by Attachment of Debt or Property

51.1
(1)

()

©)

Execution by Attachment of Debt or Property

Whenever in any proceedings to obtain an attachment under Part VI of the Civil Procedure
Law, Cap. 6, it is suggested by the garnishee that the debt or property sought to be attached
belongs to some third person, or that any third person has a lien or charge upon it, the Court or
Judge may order such third person to appear and state the nature and particulars of the third
party’s claim upon such debt or property.

After hearing the allegations of any third person under such order as in the preceding rule
mentioned, and of any other person whom by the same or any subsequent order the Court or a
Judge may order to appear, or in case of such third person not appearing when ordered, the
Court or Judge may order execution to issue to levy the amount due from the garnishee, with
the costs of the garnishee proceedings, or may make such other order as such Court or Judge
shall think fit upon such terms with respect to the lien or charge (if any) of such third person
and the costs as the Court or Judge shall think just and reasonable.

A writ of attachment may be issued by the Registrar upon presentation of an office copy of the
order directing the issue of the writ.
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Part 52

Writ of Possession

52.1  Writ of Possession

1)

@ Where a judgment or order of a Court for the recovery or delivery of possession of any
immovable property is sought to be enforced by a writ of possession, the writ may be
issued by leave of the Court or a Judge obtained on an application without notice by
the plaintiff supported by an affidavit. The affidavit shall be in Form 39C and the writ
in Form 39D.

(b) Such leave shall not be given unless it is shown that all person in actual possession of
the whole or any part of the property have received such notice of the proceedings as
may be considered sufficient to enable them to apply to the Court for relief or
otherwise.

(2 Upon any judgment or order for the recovery of any property and costs, there may be either one
writ or separate writs of execution for the recovery of possession and for the costs at the option
of the successful party.

3 Every writ of possession shall be passed to a bailiff for execution; and, where costs are to be
recovered under the same writ, the provisions of Part 54 shall be observed in so far as they are
applicable except that every writ of possession issued shall be entered in a separate register.
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Part 53

Writ of Delivery

53.1
(1)

()

©)

Writ of Delivery

Where it is sought to enforce a judgment or order for the recovery or delivery of any movable
property by writ of delivery, the Court or a Judge may, upon an application without notice of
the plaintiff, order that execution shall issue for the delivery of the property, without giving the
defendant the option of retaining the property upon paying its assessed value, if any, and that if
the property cannot be found, and unless the Court or a Judge shall otherwise order, the deputy
sheriff shall distrain all the movable and immovable property of the defendant till the defendant
deliver the property; or, at the option of the plaintiff, that the deputy sheriff cause to be levied,
be seizure and sale of the defendant’s movable property, the assessed value, if any, of the
property which cannot be found. The application for the writ of delivery shall be accompanied
by a copy of the judgment or order sought to be enforced.

A writ of delivery shall be in Form 39E; and when a writ of delivery is issued, the plaintiff
shall, either by the same or a separate writ of execution, be entitled to levy, by seizure and sale
of the defendant’s movable property, the damages and costs awarded, and interest.

Every writ of delivery shall be passed to a bailiff for execution; and, where damages or costs
are to be recovered under the same writ, the provisions of Part 54 shall be observed in so far as
they are applicable except that every writ of delivery issued shall be entered in a separate
register.
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Part 54

Bailiffs

54.1
(1)

)

@)

(4)

()

(6)

(7)

(8)

Bailiffs

Every bailiff shall have power to do all things necessary for the execution of a writ for the
seizure and sale of movable property, and upon receipt of the writ he or she shall take all steps
necessary for its prompt and due execution.

Every writ for the seizure and sale of movable property shall, before it is handed to the bailiff,
be registered by the registry officer in charge of writs (hereinafter called " the writ clerk ™) in
the register of writs, which shall be initialed by the bailiff, and after it is handed to him or her
it shall be entered in the bailiff's book, which shall be initialed by the writ clerk; and the number
of the book and the page thereof shall be endorsed on the writ.

The bailiff’s book shall be in Form 40 with numbered pages. A register of these books shall be
kept by the writ clerk; and when a book is issued to a bailiff, the Registrar shall number the
book and initial it, and the bailiff shall initial the register, and when he or she completes his or
her book, he or she shall return it to the Registrar.

The bailiff shall issue receipts out of a counterfoil receipt book for all moneys he or she receives
and obtain the payer's signature on the counterfoil of the receipt issued. The bailiff shall enter
the serial numbers of the counterfoils of such receipts in the bailiff 's book; and the writ clerk
shall check, at least once a month, these counterfoils with the bailiff 's book and initial in both
books the entries checked, and shall satisfy himself that all moneys received have been
promptly paid out. If the writ clerk discovers any cases in which the bailiff has kept money
more than two days, he or she shall report the fact to the Registrar; and the Registrar, if satisfied
with the bailiff’s explanation of the delay, shall make a note to that effect in the bailiff's book.
The bailiff shall pay promptly into the Treasury or to the judgment creditor (according to the
direction given in the writ) the net proceeds of the sale, and shall in the one case affix the
Treasury receipt to the appropriate page of the bailiff's book, noting on the page its number and
date, and in the other take the payee's receipt on the page itself. But this Rule shall be read
subject to section 45 (2) of the Bankruptcy Law, Cap. 5, as regards execution for an amount
exceeding yilo gvpd (€1,000) in respect of a judgment.

Ortav 1 extéheon copuminpwbel, o Awootikdg Emdotg Oa emotpéyel to £viaipo o onoio
omioBoypapel 0¢ TPog TIg Aemtopépeleg TG ektédeonc. H omoBoypdonon Ba katadeikvoel 1o
0G0 10 0Toi0 el6mPAYONKe Kol 10 kabapd Toco wov Katatédnke M Oo katotedel oto [evikod
Aoyiotpro. OTav EMCTPEPOVTAL EVTAAUATA, O YPUPENS VTEVOVVOC Y10l TO. EVIOAUATO TPETEL
va tkavorotndei, 660 Yo T0 10cd T0 0moio £xel elompoydel 660 Kol Yoo To OTL AVTO EYEL
katafAnfel ond Tov Emootn kot mpénetl va mpofel o€ onueimon og Tpog avTtd To yeEyovoTa
1660 670 £vtoiua 660 kot 610 Piiio Tov Emdotn mpv kataympnoet to Eviaiua.

Tovioyioto e eopa To UiV 0 Ypapéag eviaAudtov O embempel To UNTPMO EVIOAUATOV Kol
10 BipArio tov kGOe AtkaoTikov Emiddtn kot Ba epodidlel tov IpmtokoAAnTn pe KaTtdAoyo Tmv
EKKPEUOVVTIOV EVTOAUATOV: Kot 0 [TpmTtokoAintig o Aaupdavel OAa to KatdAAnio uétpa yio
va, eEacpaiioet 6Tl To EVTOALOTA 0VTA B0 EKTELEGTOVV KO EMLGTPAPOVY TUYEWG,.

Kotd v mpotn emiockeyn oto VTOoTOTIKG, 0 Awaotikdg Emdotng 6o mpoPaivel otig
TPOCGPEPOLEVES EVEPYEIEG OC 1 €VOPKN ONA®GT ocvppwva pe tov Tomo 2, v omoia Oa
VIOYPAPEL Ko ol KoToympel apeAANTL.
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Form ... Xoppova pe tov Kavoviouo (8)

Ey®mo ..o oo e e e e e

Awaotikog Emdotne/Avatepog Awcootikdg Emddtng opkilopan kot Aéym ta akdlovba:

1. Tnv .. e e s .. ToPEAAPo TO EVIOALO KIVITHG TEPIOVGING GTNV Qy®YN TOL
Enapxwu(ou Au«xcmptov e e e s

pe apBpod ... ... ... ... . KOl JE apleuo svwkuatog e

22TV e, snchs(p9nKa TOL VILOGTATIKA TOV €& anoq)dcsswg APEDOCTN ... ... ... Ko

(o)) *Atevipynoa KatdoyesT) TG IO KAT® KWVNTHG TEPLOVGLOG . .

*Ag petaxivnoa v mo mive Kotacyedeica meplovsio® / 1o mo whveo PEPOg ™S* aAAG TN ofjuUova
KaToAAA®G emeLdN Ogv mapeyoTay duvatotnta petakivnons*/eviaéng * tg.

*H 1o mévo kataoyebeico meprovoio eivar Katd v KpioTn LoV 0pKETN Yo TNV KAAVYT TOV TOGOD TOV
EVIOAUATOG.

*H mo mévo meplovoia dev givan KOTd Tnv Kpiomn Lo apKETH Yot TNV KAALYT TOL TOGOV TOV EVTAALATOG
0ALG SEV VTN PYE OTO VTOGTATIKA TOL €€ OMOPAGEWMC YPEDMGT AN TEPLOVGIN VITOKEIEV

o€ KOTACYEDT).

(B) *Ag d1eviipynoa KoTAGYEST EMELDN OEV VINPYE OTA VITOCTOTIKA TOV €& AMOPACEMS YPEMOTN
TEPLOLGI0 VITOKEILEVT] OE KATAGYEST).

3. *X10, VTOCTOTIKG TOV €€ AMOPACEMG XPEDTTN VINPYE 1 TLO KAT® KIVNTY| TEPLOVGIN TOV VITOKELTOL OE
KOTAGYEDT] «ov ven en ven e e ee vee ee eee eee eee eae eee o

4. *¥10, VTOGTATIKA TOV £E AMOPACEMG YPEDMGTI VINPYE 1) IO KATM KIVNTH TEPLOVGIO TOV dEV VITOKELTAL
o€ KOTAOYEDT).

5. *Z1T0 VTOGTATIKA TOL €€ OMOPAGENC YPEDMCTN OEV VINPYE OTOLNONTOTE KIVNTI TEPLOVGIML.

O gvoprwg Mnrav

Akaotikog Emdomc/

Avotepog Akootikdg Emiddtng.

Opkiotnke Kot VIEYpOYE EVOTIOV OV

oto Enapyloxd Awaotiplo

. . ONUEPD ... vuv vev ... 19 L0
Hp(MOKoMmmg
(9)
@) H extédeon evrdiuatog Oo dievepyeitar amd dvo Awkactikovg Emdoteg, exktog av o

oweiog [pmTokoAAntg drotdéet drapopetikd kot Oo KoTdoyeToL TOGN amd TNV Kvn
TEPLOVGi TOV €€ AMOPAGEMC YPEDOT 00T KT TNV Kpion Tov AtkaoTik@v Emdotmv
N Tov Akaotikod Emidotn, g n0gke gival n mepintmon, yio v KGALYN TOL TOGOD
TOV EVIAAOTOG Kol TV €£0dmV NG katdoyeons kot B tifetar oty Katoynq Tov
Avotepov Akaotikod Emddt kai eAlelyel ToUTOV, TOL OPYUOTEPOL SIKAGTIKOD
emdotn mov Bo opiletar mpog tovTo amd Tov IlpwtokoAinty. Noeitar 6tL 6tav dev
mopéyetar duvoatdtTa Gpeong petakivinong N eOAoéng kataocyebeicog KvnTig
TEPLOLGING, VT CNUAIVETOL KATAAAA®S KOl KATAYPAPETAL GE EVTUTO GUUP®VO LE
tov Tomo 1 mov vmoypdeetol omd To OlevepyodvIo TNV KOTACYESN Kol Tov &€
OmoPAcEmMG YPEDOTN. AV 0 € amOPACENS YPEMOTNG apveiTal vo VTOYpPAyeEL,

OlEVEPYDV TNV KOTACYKEON KaTAypAeel TNV dpvnon tov. To mo mave évtumo
KOTOYWOPEITOL OTO (QAKEAAO KOl avTIypOo@O TOV ONMOGTEAAETOL OpeAANTI oTov €§
anopdoemg motmt). Kivnm mepovsio teAodca vd Katdoyeon SOUQOVO LE TNV
nopovoo emPOAALN, petokiveitol kor TiBeton Vo T EOAAEN TOL AVOTEPOL
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Form ....
ENTYTIIO I'TA KINHTH ITEPIOYZIA I1IOY KATAZXETAI KAI

AE METAKINEITAI

Emeoraén otov Kavovioud 9(a) g rule X8

H mo xdto kivnt meprovoia kKotaoyEdnke kot onpuavinke katoAAMAmg yopic va petakivndel exeidn

dev

Awcaotikod Emdom kot eéldeiyel tovtov, Tov apyoidtepov Awaotikoh Emdotn mov
0o opiletor Tpog TovTo 06 T0 [IpmTOKOAANTEID, EVTOC EVOG UNVOG OO TNV KOTAGYEST).

TopEXOTAV SVVATOTNTO LETAKIVIIONS/ POAAENS TNG
Hpepopnvia ... ... ... ... ...

Y7moypagn tov d1evepyodvTog TNV
KaTAoyEo

Y7oypaor] Tov €& amo@dcemg yped®oTn®

* Ye meplmtoorn Apvnong Tov &f amoicEmg YPEDOTN VO DIOYPAYEL TO EVILMO, TO YEYOVOS

KOTOYPAQETOL.

ENOPKH AHAQXH

(10)

(b)

(©)

(d)

(€)

)

O Avotepog Awkootikdg Emdotng ko edlelyel to0tou, 0 apyaidtepog AtkaoTikog
Emdotng Ba dwatnpel v kataocyebeioa meplovsio vd acpair eOAacn kot Bo v
TOAEl pe OMUOCIO TAEIGTNPLOCUO 6TV Topovsia [Ip@tokodAnty, 6Tov VYNAGTEPO
TAEL000TN, APOV TPAOTO YVOGTOTOGEL TN CKOTOVUEVT TOANGT, G0 GhvToua Eival
EPIKTO LETA TNV TAPOSO TPLDYV NUEPDV OO TNV KOTACTKEST.

O Avdrtepog Awkaotikdg Emddtg kot elhelyel tovtov, o apyotdtepos AkaoTikog
Emdoétng Ba tpel Aoyoproopd (mov Ba eivar yvwotds wg o «Aoyaplacuds tov
Akaotikod Enidotn») mov 0o omoKaADTTEL TO OVOUOTO TMV AyOPUCGTAOV Kol TO, TOGH
oto omoin dwtédnke M kotocyebeico meplovcio. e oyéorn HE TNV KOTAGKEON KOt
TOANGoTN, 0 AtkooTikdg Emiodtng Oa slompdrtel dSikaudpota ico pe T0 1060t 5% g
TN otV omoia dtatifevial (VYNAOTEPT TPOGPOPE,) VOOLLEVOD OTL TO, SIKLDLOTO, TO,
omoia Ba ewompdrtrovtan g Bo vmoAgimoviar Tov TocoV TV gvvid gvpd €9. Ta
dkaumporta ot O katatiBeviol apécmg o€ €101KO KLPEPYNTIKO AOYUPLOGUO.

Edv dev katactel duvar n moAnon o llpwtokoAintig pmopel vo emtpéyetl v
glompaén omd 10 Awaotikd Emdom tov e£66mv oto omoia €yl edloya mpoPei og
oxéon Ue TV KaTaoyeon Kot ovtd 0o katafAnfovv and tov €€ anopacemc ToTOTA M
LE TNV TOANGCT TOV KATOCYEDEVIOV aVTIKEIEVAY, MG 01 001Yieg Tov TlpmTokoAinT
kot ta £€0da avTd Oo Katatifevtal auécme og E101KO KuPEPYNTIKO AOYaPLOoUO.

O Aoyoproopdg e€6dmv Awkaotikod Emidotn Oa mapadidetor and tov Avdtepo
Awaotikd Emdotn oto Awaotikd Emidotn kor eddelyel tovtov, tov apyoidtepo
Akaotiko Emddt 1 Emddtec o1 omoiot dievipynoay Ty KOTAGYEST TPOG EVIUEPMGN
TOV GYETIKOV UNTPDOV, Kot Oa eEAéyyetar amd tov [IpwTokoAAinTy.

O telkdg Edeyyoc TG ekTeAécEmG TOV evtdApartog Oa dievepyeital amd Tov

[IpwtokoAinty.

(@)

2V mepintmon mov dev VTOPAAAETAL TPOGPOPH GE TAEICTNPLICUO YO TNV TOANGN
kataoyebeicag TepLOVGiOG 1) OTNV TEPITTMON TOL 1| TYH TPOGPOPAS EIVAL KATOPOVHS
YOUNAN Kot averapkns, 0 Atkaotikog Emddtng 1 o IlpotokoAAnTg topet, aokmvVTog
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11)

(12)

(13)

(14)

(15)

TN SLKPLTIKY] TOL EVYXEPELD, VO OVOGTEIAEL TN CLUVEYLOT TNG TOANGTG Kot Vo SLoTAEEL
om¢ 1 meplovsio petaxvniel amd to Atkootikd Emiddtn oty kuplo mOAN 1| GAAn
wOAN 1 yopo ¢ emapyiog yio va tebel oe migiotproocud. Xe tétow mePinTOon o
Awcaotikog Emddtng Ba ducaovtor vo emPapivel To mpoidv TG mOANGNG Le EVA0YN
SUTAVN TNV OTOilol GUVETAYETAL 1 UETAKIVIIOT KOOMG KAl Y10 OTOOTOTE UTMAELN
xPOVOVL Ue OGO 10 omoio dg Ba vepPaivel Tig déka Aipeg TV Nuépa, | GAAN gvAoyn
dUTAVN TOL TPOKUAEITOL OO TO VEO TAEIGTNPLOCHO.

(b) Edwv o €€ amopdcenc motmtg entbupel dnwe n meplovoia petakivnOet o TOAN M yop1o
dAng emapyiag, o IlpoTokoAAnTtg umopel va emTpéyet T petakivnon g pe damdvn
TOV WOTOTY, 1| onoio de B umopel va avaxtnOei amd avtov.

All the expenses and the charges legally payable under these rules shall be added to the amount
recoverable under the writ, unless the Court or a Judge shall otherwise order.
The execution of a writ shall not be suspended unless the Court or a Judge so orders or the
judgment creditor or the judgment creditor’s advocate withdraws the writ by writing under the
judgment creditor’s hand. The notice of withdrawal should where practicable be endorsed on
the writ itself and should specify the ground of withdrawal with details (if such is the case) of
the amount received or arrangement arrived at ; and where the writ is withdrawn because the
creditor admits that the property seized belongs to a third person claiming the same, an
inventory thereof signed by the bailiff shall be attached to the writ.

If the property seized is claimed by a third person then:

@ If the bailiff or the deputy sheriff is of opinion that the claim is without foundation, he
or she shall inform the claimant in writing that the claimant may within three days of
the seizure apply to the Court for an order to stay the sale and avail himself of section
21 of the Civil Procedure Law, Cap. 6.

(b) If the bailiff or the deputy sheriff is of opinion that there is some foundation for the
claim, he or she shall give notice in Form 41 to the judgment creditor or his or her
advocate, and, if the seizure is not abandoned, shall interplead upon the creditor
furnishing the security mentioned in the notice, or, if such security be not furnished
within the time specified in the notice, may withdraw from possession. The interpleader
shall be made by summons without affidavit but with notice thereof given to all persons
affected by the seizure.

@) If a bailiff seizes property belonging to the judgment debtor from a hotel or workshop,
he or she shall ask in writing (Form 42) the, person in charge of the hotel or workshop
whether there is any claim for hotel dues or for work done on the property seized; and
the person in charge shall forthwith inform the bailiff in writing (Form 43) whether
there is any such claim and give the details thereof.

(b) Upon a claim being made as aforesaid, the bailiff shall inquire of the judgment creditor
and the judgment debtor whether they admit it. If they do, the bailiff shall take their
admission in writing and pay the amount of the lien of the person in charge of the hotel
or workshop out of the net proceeds of the sale. If either of them does not admit the
claim in writing, the bailiff shall pay the net proceeds into the Treasury as a deposit,
and the deputy sheriff shall interplead by summons without affidavit but with notice
thereof to all interested persons.

If goods are seized in a shop or store under the lease of the judgment debtor and kept there

under seizure and the rent for the time they are so kept has not been paid, the landlord shall be

paid the rent for such time out of the proceeds of the sale of such goods. And if no sale takes
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place, such rent shall be paid by the judgment creditor or by sale of such goods, as the Registrar
may direct.
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Part 55

Receivers
55.1 Receivers
1) Every summons by a separate judgment creditor of a partner for an order charging his or her

)

©)

(4)

Q)

(6)

interest in the partnership property and profits under section 25 of the General and Limited
Partnership and Trade Names Law Cap. 116, or for such other orders or directions as are thereby
authorized to be made or given, shall be served on the judgment debtor and on his or her
partners, or such of them as are in Cyprus ; and such service shall be good service on all the
partners, and all orders made on such summons shall be similarly served.

Every application which shall be made by any partner of the judgment debtor under section 25
of the General and Limited Partnership and Trade Names Law Cap. 116, shall be made by
summons, and such summons shall be served on the judgment creditor and on the judgment
debtor, and on such of the other partners as shall not concur in the application and as shall be
in Cyprus, and such service shall be good service on all the partners and all orders made on
such summons shall be similarly served.

In every case in which an application is made for the appointment of a receiver under section
25 (2) of the General and Limited Partnership and Trade Names Law Cap. 116, the Court or a
Judge, in determining whether it is just or convenient that such appointment should be made,
shall have regard to the amount of the debt claimed by the applicant, to the amount which may
probably be obtained by the receiver, and to the probable costs of the appointment, and may, if
they or he or she shall so think fit, direct any inquiries on these or other matters before making
the appointment.

Except as provided in the next following rule, where an order is made directing a receiver to
be appointed, unless otherwise ordered, the person to be appointed shall first give security by
recognizance or otherwise as the Court or a Judge may direct in a form approved by them or
him or her, and with or without sureties as they or he or she may direct, to be taken before the
Registrar, duly to account for what he or she shall receive as such receiver, and to pay the same
as the Court or Judge shall direct ; and the person so to be appointed shall, unless otherwise
ordered, be allowed a proper salary or allowance.

Where any judgment or order is pronounced or made in Court appointing a person therein
named to be receiver, the Court or a Judge may adjourn to chambers the cause or matter then
pending, in order that the person named as receiver may give security as in the last preceding
rule mentioned, and may thereupon direct such judgment or order to be drawn up.

When a receiver is appointed with a direction that he or she shall pass accounts, the Court or
Judge shall fix the days upon which he or she shall (annually, or at longer or shorter periods)
leave and pass such accounts, and also the days upon which he or she shall pay the balances
appearing on the accounts so left, or such part thereof as shall be certified as proper to be paid
by him or her. And with respect to any such receiver as shall neglect to leave and pass his or
her accounts and pay the balances thereof at the times so to be fixed for that purpose as
aforesaid, the Judge before whom any such receiver is to account may from time to time, when
the receiver’s subsequent accounts are produced to be examined and passed, disallow the salary
therein claimed by such receiver, and may also if he or she shall think fit, charge the receiver
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(")
(8)

(9)

(10)

with interest at the rate of four per centum per annum upon the balances so neglected to be paid
during the time the same shall appear to have remained in the hands of any such receiver.
Receivers' accounts shall be in such form as the Court or a Judge may direct.

Every receiver shall leave in the office of the Registrar his or her account, together with an
affidavit verifying the same. An appointment shall thereupon be obtained by the plaintiff or
person having the conduct of the cause for the purpose of passing such account.

In case of any receiver failing to leave any account or affidavit, or to pass such account, or to
make any payment, or otherwise, the receiver or the parties, or any of them, may be required to
attend at chambers to show cause why such account or affidavit has not been left, or such
account passed, or such payment made, or any other proper proceeding taken, and thereupon
such directions as shall be proper may be given at chambers or by adjournment into Court,
including the discharge of any receiver and appointment of another, and payment of costs.

A certificate of the Registrar stating the result of a receiver's account shall from time to time be
taken.
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Part 56

Enforcement of Extra-Judicial Orders

56.1
(1)

)

©)

Enforcement of Extra-Judicial Orders

Whenever provision is made in any Law enabling enforcement by a Court of an order made
under the Law, or the removal of such order into a Court for enforcement, application may be
made to the Court or a Judge, without notice, to enter the order in its book of orders, and upon
leave being given the order sought to be enforced may be entered in the book of civil orders in
the case of an order removed into the Supreme Court, and in the book of orders on originating
applications in the case of an order removed into the District Court.

The application shall be accompanied by the order sought to be enforced and any certificate or
other document which may by Law be required, and shall be numbered and filed as an
originating application.

It shall not be necessary to draw up the leave given under Part 56.1(1); but the order sought to
be enforced when entered shall be signed by a Judge of the Court, and thereupon may be
enforced as an order of the Court.
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Part 57

Claims on Controlled Goods and Executed Goods

57.1 Claims on Controlled Goods and Executed Goods
@ If the property seized is claimed by a third person then:

@ If the bailiff or the deputy sheriff is of opinion that the claim is without foundation, he
or she shall inform the claimant in writing that he or she may within three days of the
seizure apply to the Court for an order to stay the sale and avail himself of section 20
of the Civil Procedure Law, Cap. 7.

(b) If the bailiff or the deputy sheriff is of opinion that there is some foundation for the
claim, he or she shall give notice in Form 41 to the judgment creditor or the judgment
creditor’s advocate, and, if the seizure is not abandoned, shall interplead upon the
creditor furnishing the security mentioned in the notice, or, if such security be not
furnished within the time specified in the notice, may withdraw from possession. The
interpleader shall be made by summons without affidavit but with notice thereof given
to all persons affected by the seizure.
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Part 58

Miscellaneous Provisions in relation to Execution

58.1  Post-Judgement Disclosure

1) For the purpose of execution where the Court considered it is just and expedient, disclosure can
be ordered after judgement as well as before.

58.2  Execution and the Motor Vehicle Registry

(1) For the purpose of execution, where the Court considered it is just and expedient, the Court
Bailiff can be permitted direct access to the Motor Vehicle Registry.
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Part 59

Registry Hours and Court Vacation

59.1

1)

59.2
(1)

)

@)

Registry hours

The court’s registries must be open from 8.30 am to 1 pm on every day that is not a court
holiday.

Court Sittings

Al KaTOTEPO avapepouEvol Tepiodotl Ba eivar ot VIO ToLV AveTdTov AtkaeTnpiov TNPOvUEVIL
dloKomad:

(o) Bepvai dwokomai: amd e 10ng lovdiov péypt g Ing XemteuPpiov, apEOTEPOV TV
MNUEPOUNVIDV GUUTEPIAAUPAVOUEVOV.

(B) dwaxomai Xpiotovyévvav: and g 24ng AskepPpiov péypt g 6mg lavovapiov, apupotépmv
TOV NUEPOUNVIDOV CUUTEPIAAUPAVOUEVDV

(v) dwwkomai Tov Ildoya: and g Meyding [1éumtng mpo tov EAAnvopBodoéov Ilaoya péxpt
g Kvuplakng tov Owopd, oueoTtép®mV TOV NUEPDOV GUUTEPIAAUPAVOUEVOV:

Noeitar 6t dOvavtor va yivevtor covedpior Katd tv SdpKeEY OGONTOTE TOV ®G (VO
OLOKOTMV SLVALLEL 00T YLDV-

(1) Tov Avetdtov Awkaotnpiov, 010 TNV 0aKpOAGLY OlGoNToTE VIoBécemg N ol GAANV
dadwkaociov,

(1) 010VONTOTE SIKAGTOL TOL AKAGTNPIOL, 610 TNV AKPOAGY VT CVTOV O1GONTOTE VITOOEGEWC
N &f' GAANV SadtKaGioy VITAYOREVNV €15 TV OPLOdIOTNTO EVOG ATKAGTOL TOV AlkaaTnpiov.

At gv 10 Koavovioud 1 avagepopevol mepiodol Ba eivan emiong or vad tov Enapylaxodv
AtkaoTnpiev TNPOVUEVHL SL0KOTO:

Provided that a judge may sit on a court holiday if he or she considers it desirable to do so in
order to dispose of business

H axpoacig moAtikav aywydv €ig ta Erapylokd Awaotipia 0o dovator vo. dtokdmtntol enl
TpEIG NUEpag katd v odpetav tov Baipapod Popaldav ot emi tpeig nuépog katd tnv
dupkelay Tov 0V Baipauiov Kovprdv kat katd v nuépav tov ['evebriov tov [Ipoentov,
660V apopd €1g Tovg Tovprovg dradikovg.

Save where the Court otherwise orders, the time of the period mentioned in rule 59.2(1)(a),
shall not be reckoned in the computation of the times prescribed by these rules or by any order
or direction for amending, serving, delivering, or filing any pleading, except to the extent of the
last seven days of that period.
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Part 60

Old Proceedings

Drafting Note:
Below are two possible Parts that could be included on transitional arrangements. The Expert
Group recommends the simpler one — option 2.

Option 1

60.1  Transitional Arrangement

@ The Civil Procedure Rules of 2019 do not apply to proceedings commenced before the
commencement date in which a trial date has been fixed unless that date is adjourned.

(2 In proceedings commenced before the commencement date, an application to adjourn a trial
date is to be treated as a pre-trial review and these Rules apply from the date that such
application is heard.

3 Where a trial date has not been fixed in proceedings that commenced before the commencement
date:

@ the Registry must fix a date, time and place for a case management conference under
Part 17 after a defence has been filed and give all parties at least 28 days notice of the
conference; and

(b) these Rules apply from the date of the case management conference given under
paragraph (a).

60.2  Exercise of discretion

(1) Where in proceedings commenced before the commencement date the court has to exercise its
discretion, it may take into account the principles set out in these Rules and, in particular rule
1.2 (the Objective) and Part 28 (Case Management).

Option 2

60.1  Transitional Arrangement

(1) These rules apply to proceedings commenced on or after ### XXXX (the commencement date)

60.2  Exercise of discretion

Q) Where in proceedings commenced before the commencement date the court has to exercise its

discretion, it may take into account the principles set out in these Rules and, in particular rule
1.2 (the Objective) and Part 28 (Case Management).
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